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• As a result of the District Court's decision, the DOR 

• 

is being allowed to operate as a property appraiser and/or 

property appraisal adjustment board in assessing the 

Leasehold Interests of the 25 taxpayers described in the 

Complaint. This has been done without any inquiry into or 

determination of the correctness of the DOR's position on 

the merits and in total disregard for the due process• rights of the affected taxpayers. 

• 
In District School Board of Lee County y..:.. Askew, 278 

so.2d 272 (Fla. 1973), this Court rejected as constitutionally 

unacceptable an attempt by the State Auditor General of 

Florida to upset official assessments of county property 

appraisers by using state"'prepared ratio studies. The 

• 

• court refused to permit the involved state officials to 

substitute their judgment for that of county property 

appraisers without first meeting the same burden of proof 

that all other litigants contesting official tax assessments 

must meet. 

[C]ounty tax assessors are constitutionally
created officers who are mandated by the• constitution and by this Court to assess all 
property at a 100% valuation level. As 
constitutional officers, the actions of the tax 
assessors are clothed with a presumption of 
correctness (Powell v. Kelly, 223 So.2d 305

• (Fla. 1969», which 

[M]ust be affirmatively overcome by appropriate
and sufficient allegations and proofs
excluding every reasonable hypothesis of a 
legal assessment. Folsom v. Bank of Greenwood,

• 97 Fla. 426, 120 So. 317, 318 (1929). 

278 so.2d at 275. 

Notwithstanding this Court's repeated recognition of 

• the presumptive validity of specific assessments on particular 

properties and the heavy burden of proof placed on those 

seeking to assail such assessments, whether they are 

• 
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individual taxpayers or state officials, the decision of 

the District Court,in the within cause totally ignores 

that presumption and burden. That is, the decision compels 

the setting aside of 25 official assessments on nothing 

but the unsupported assertion by the DOR of their incorrectnes . 

Section 195.092, Fla.Stat., allows the DOR, as part of it 

supervisory powers, the authority to U(l) ..•bring and maintai 

such actions .•. to enforce obedience to any lawful order, rule 

regulation or decision of the Department of Revenue lawfully 

made under the authority of these tax laws. u Neither this 

statute nor Florida case law can be interpreted or applied in 

such a manner so as to permit the DOR to substitute its judgme t 

for that of property appraisers and property appraisal adjustm nt 

boards and to takeaway previously granted tax exemptions with ut 

any determination of the correctness of the DOR's position. 

In Rootv. Wood, 21 So.2d133 (Fla. 1945), this court 
----~ 

was confronted with facts and circumstances not dissimilar 

from those involved in the instant cause. In ~Ithe 

property appraiser, at the direction of the State Comptroller, 

imposed a three-year back assessment on certain intangible 

personal property allegedly undervalued by the taxpayer. This 

Court concluded that the subject assessment was made without 

statutory authority and that the Comptroller had not been 

granted the power to make assessments on particular property. 

The Comptroller is authorized to prescribe forms� 
and to make rules and regulations to execute the� 
intent of the intangible tax act.� 

* * * 
We find nothing... to authorize the Comptroller� 
to make assessments of intangible personal� 
property.. We find that duty ves.ted exclusively�
in the Tax Assessor subject to revision by the� 
Board of Equalisation. \� 

21 So.2d at 135. 
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•� Finding that only.the.,co~nty property appraiser had 

been vested by the Legislature with the power to make 

assessments, the'''Courtwent onto hold: 

It is out 6fthe question to contend that an ex•� parte assessment may be made against [the
taxpayer's] intangibles without any notice 
whatever or without any opportunity to be heard 
when the assessm~nt,rollshavebee!l long since 
approved and closed,•. ·•.. . 

• 21 So.2d at 136. 

In the instant cause, it is undisputed that the 25 

taxpayers were originally notified that their Leasehold 

• Interests were to be exempt from tax for the year 1979. 

As a result of a change in position by and a directive 

from the DOR, the Dade County Property Appraiser notified 

• these taxpayers of the change requiring the assessment of. 

their Leasehold Interests as non-exempt. Pursuant to 

statutory provisions, the Property Appraisal Adjustment 

• Board subsequently decided to review the question of 

exemption with respect to these taxpayers. After notice 

and evidentiary hearings, the Board granted the exemptions 

• and the Dade county tax rolls were certified reflecting 

thesee.xemptions and the taxpayers -were so notified. Now, 

more than 'five years after the exemptions were granted, 

• the District Court's decision effectively allows the DOR 

to become the property appraiser and property appraisal 

adjustment board and cancel the exemptions without statutory 

• authority and without having given the slightest of procedural 

due process protections to the affected taxpayers. 

As in Root v. Wood, such conduct, statutorily unauthorize 

•� 
~--

and constitutionally impermissible, cannot now be condoned. 

To the extent the order of the District Court permits the 

DOR to act as a property appraiser or property appraisal 
.~ 

•� 
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•� adjustment board for -the'25 taxpayers here involved, and� 

• 

to the extent the decision takes away their tax exemptions 

without notice and an opportunity to be heard, it 

unconstitutionally denies due process to them and should 

be reversed. 1'0 the extent the District Court's decision 

transforms theDOR into a hitherto unrecognized appellate 

body revie~ing and reversing decisions ofa property• appraisal adjustment board, it is contrary to the statutory� 

framework and ca~e law and should be reversed.� 

•� 

•� 

•� 

•� 

• 

•� 

•� 
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• II 

THE DECISION OF THE DISTRICT COURT 
SHOULD BE REVERSED BECAUSE IT 
UNCONSTITUTIONALLY DEPRIVES 25 TAXPAYERS 
OF PROCEDURAL DUE PROCESS BY TAKING 

• AWAY PROPERTY RIGHTS WITHOUT NOTICE 
AND AN OPPORTUNITY TO BE HEARD 

.­
The decision of the District Court requiring the Dade 

County taxing officials to respond to the order of the DOR 

and reassess as non-exempt the Leasehold Interests of the 

25 taxpayers here involved has a direct and substantial 

impact upon these taxpayers, operates to take away their 

• property rights and denies them procedural due process. 

Throughout this litigation, the petitioners have repeatedly 

insisted that the 25 taxpayers whose exemptions were 

• cancelled as a result of the District Court's decision 

were necessary and indispensable parties to this cause. 

ln Amerada Hess Corp. y:.. Morgan, 426 So.2d 1122 (Fla. 

• 1st DCA 1983), the court defined an indispensable party as 

one "whose interest will be sUbstantially and directly 

affected by the outcome of the case." 426 So.2d at 1125. 

• similarly, "an indispensable party is ... one whose interest 

in the subject matter of the action is such that if he is 

not joined, a complete and efficient determination of the 

• equities, rights and liab .I lities of the other parties is 

not possible." Bernstein y:.. Dwork,320 So.2d 472, 474 

(Fla. 3d DCA 1975). See Iso National Title Insurance Co. 

• Y:.. Oscar E. Doo1y Associa es, Inc., 377 So.2d 730 (Fla. 

3d DCA 1980). It certain y cannot be said that the 

decision of the District ourt in the within cause. 

•� cancelling tax exemptions granted to the 25 affected� 

taxpayers more than five ears ago has not substantially and 

directly affected their i terestsand rights. Consequently, 

• 
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every principle of fairness and equity required the joining

• of these taxpayers at the initial stages of these proceedings. 

In Hollywood Jaycees v. State, Department of ~evenue, 

306 So.2d 109 (Fla. 1975), this Court recognized the
•� necessity and importance of affording taxpayers the full 

panoply of due process protections before they could be 

denied property tax exemptions which had been previously

•� granted by a county Board of Tax Adjustment after the 

taxpayers had been given a full hearing. Calling the due 

process protections unecessary constitutional conditions

•� precedent," this Court stated that any reviewing body, be 

it the County eoard of Tax Adjustment or the DOR, was 

required to grant taxpayers their rights of notice and an

•� opportunity to be heard before depriving them of significant 

property rights in the form of tax exemptions. 306 So.2d 

at 112. This Court went on to emphasize that the statutes

•� affording a taxpayer de novo review in the Circuit Court 

of any denial of a tax exemption do not Usupply the initial 

lack of due process by the DOR.u & A taxpayer is

•� ltconstitutionally entitled originally to administrative 

due process by the DOR and should not be relegated to his 

own initiative to bring a collateral jUdicial proceeding."

• rd. Moreover, this Court noted that the so-called de novo 

review in the Circuit Court was unlikely to be impartial 

because the taxpayer will have been prejUdiced by the DORIs

• adverse finding on his eligibility for an exemption. rd. 

The District Court's opinion in the within cause 

flies in the face of HollY"!ood Jaycees. It totally ignores

• this Court's .insistence upon full due proceSS protections 

at each and every stage of review and sanctions the DOR's 

summary denial of previously-granted exemptions without

•� 
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affording the affected taxpayer notice, an opportunity to 

• 

• be heard, an opportunity to confront witnesses, and an 

opportunity to receive findings of fact and conclusions of 

law. Contrary to the decision of this Court in Hollywood 

• 

Jaxcees, the District Court has relegated the taxpayers to 

bringing collateral proceedings to challenge the DOR's decisio . 

The District Court has, by virtue of its decision in the insta t 

cause, condoned actions of the DOR unilaterally cancelling 

specific tax exemptions in the same manner which was expressly 

addressed and condemned in the Hollywood Jaycees decision.•� The DOR's reversal of the previously granted exemptions, 

sanctioned by the decision of the District Court, is even 

more egregious than was the DOR action condemned by this

• Court in Hollywood Jaycees because after five years of 

litigation directly involving and determining the rights

'. of 25 taxpayers, the DOR. has not been required to join 

those taxpayers as necessary and indispensable parties. 

Additionally, there is no longer, as there was at the time 

Hollywood Jaycees was decided, any statutory procedure

•� allowing the Dba ,to ,revd.ew and unilate,ral1y change decisions 

of property appraisers and property appraisal adjustment 

boards affecting particular t~xpayers and specific assessments.

•� As in Root v .Woodi'and Hollywood Jaycees, the 25 

taxpayers affected should have had their due process 

rights protected. At the very least, the DOR. should have

• been required to join them as necessary and indispensable 

parties when this lawsuit was first filed more than five 

years ago. This Court should reverse the District Court's

•� decision and dismiss this cause because the taxpayers were 

denied the fundamental due process rights to which they 

were entitled by virtue of this Court's previous .decisions.

•� 17 
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CONCLUSION

• 
Based upon the foregoing argument and authority, this 

Court is respectfully requested to reverse the decision of 

• the District Court and direct the trial court to dismiss 

this action with prejudice. There being no statutory 

authority for the Department of :Revenue to substitute its 

• judgment for that of the Property Appraiser and the Property 

Appraisal Adjustment Board, and there being no statutory 

authority for the Departnlent of Revenue to cancel 25 

• previously-granted tax exemptions without the taxpayers 

being present or having had their due process rights
• 

protected, and more than five years having elapsed since 

• these exemptions were granted, this action should be dismissed 

Respectfully submitted, 

ROBERT A. GINSBURG 
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