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Id. at 288. If anything, the language of Plaintiff's 

arbi tration agreement in this cause, which speaks in terms of 

any "controversy ••• arising out of your business or this 

agreement" is even broader than that involved in Vic potamkin. 

Indeed, such a result does not compor t with common 

sense. A corporate entity such as MERRILL LYNCH can only act 

through its employees, of which there are thousands. It is 

both impossible and unreasonable to require each individual 

employee who might conceivably be charged with wrongdoing to 

separately execute arbitration agreements with the customer. 

The arbitration agreement would become a virtual nullity if the 

employee alleged to have committed the wrongful act is not 

deemed covered by the agreement since, as a practical matter, 

MERRILL LYNCH would be required to defend the suit in court 

notwithstanding its own right to arbitrate. Thus, the only 

reasonable construction of the arbitration agreement is that it 

was intended to encompass claims against MERRILL LYNCH 

employees, such as Brian Sheen, which relate to Appellant's 

dealings with MERRILL LYNCH. 

In her initial brief, Plaintiff attempts to 

distinguish and cr i ticize the above cited decisions on what 

amounts to immater ial and insignificant grounds. Initially, 

Plaintiff argues that the Vic Potamkin decision is an anomaly 
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in Florida law and represents "a departure from established 

Florida principles of law". Plaintiff simply refuses to 

recognize that Vic Potamkin is directly on point. 

Plaintiff refers this Court to Interocean Shipping 

Company v. National Shipping & Trucking Corp., 462 F.2d 673 (2d 

Cir. 1972) as being directly on point. In fact, Interocean is 

not at all relevant to the issues being considered by this 

court. Interocean held only that there were issues as to 

whether a contract even existed, and if so, who would be 

considered parties to the contract. Thus, tr ial on the issue 

of the making of an agreement to arbitrate was necessary prior 

to ruling on the motion to compel arbitration. Id. at 678. 

This decision has no relevance as to whether the language in 

MERRILL LYNCH's customer agreement with Plaintiff is broad 

enough to include persons within the respondeat superior 

doctrine. 

Likewise, the remaining cases cited by Appellant,� 

Aetna Casualty & Surety Company v. united States, 655 F.2d 1047� 

(Ct.Cl. 1981): Supak & Sons Mfg., Co. v. Pervel Industries,� 

Inc., 539 F.2d 135 (4th Cir. 1979): Janmort Leasing, Inc. v.� 

Econo Car International, Inc., 475 F.Supp. 1282, 1291 (D.C.N.Y.� 

1979): Moruzzi v. Dynamics Corporation of America, 443 F.Supp.� 

332 (D.C.N.Y. 1977): Simpson v. Robinson, 376 So.2d 415 (1st� 
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DCA 1979): and Karlen v. Gulf & western Industries, Inc., 336 

So.2d 461 (3d DCA 1976) are either wholly inapposite or are 

completely mischaracterized and do not refute the ruling of the 

appellate court below. 

VI. THE FOURTH DISTRICT CORRECTLY FOUND 
THAT THERE WAS NO WAIVER OF THE RIGHT 
TO ARBITRATE 

As in previous sections, comparing Plaintiff's 

argument on waiver with the record and the case law it becomes 

apparent that Plaintiff has again missed the mark. The Fourth 

Distr ict correctly held that under the facts of this case and 

applicable law, there was no waiver of the right to compel 

arbitration. 

The issue of waiver of arbitration under the Federal 

Act is a matter of federal law and, "the Arbitration Act 

establishes that, as a matter of federal law, any doubts 

concerning the scope of arbitrable issues should be resolved in 

favor of arbitration, whether the problem at hand is the 

construction of the contract language itself or an allegation 

of waiver, delay, or a like defense to arbitrability." Moses 

H. Cone Memorial Hospital, 103 S.ct. at 941-42. Accord, cases 

cited therein at n.31. 
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In order to constitute waiver of arbitration, there must 

be both delay and prejudice~ delay alone cannot give rise to a 

waiver. Belke v. Merrill Lynch, Pierce, Fenner & Smith Inc., 693 

F.2d 1023, 1025 n.2 (11th Cir. 1982) ~ Demsey & Associates v. 5.5. 

Sea Star, 461 F.2d 1009, 1018 (2d Cir. 1972); Corcich v. Rederi 

AlB Nordie, 389 F.2d 692, 696 (2d Cir. 1968)~ Parcel Tankers Inc. 

v. Formosa Plastic Corp., 569 F.Supp. 1459, 1467 (S.D.Tex. 1983). 

As stated by the appellate court, even assuming there was any 

delay there were no allegations of undue advantage or prejudice to 

Plaintiff. Thus, the appellate court correctly reversed the trial 

court's holding of waiver. 

Specifically, Melamed III rejected the arguments 

asserted by Plaintiff in her initial brief as to whether 

arbitration of the Chapter 517 claim had been waived. Plaintiff's 

insistence that the Chapter 517 claim was waived is a perfect 

example of how Plaintiff ignores facts which prove inconvenient to 

acknowledge. The circumstances surrounding the motion to compel 

arbitration of claims asserted under Chapter 517 are set forth in 

this brief in the first four pages of the Statement of the Case 

and Facts. After examining the factual background and Plaintiff's 

assertion of waiver, the Fourth District stated: 

There is, however, some question as to 
whether waiver has occurred because of 
Merrill Lynch's failure to promptly 
assert its intention to seek arbitration 
of the Chapter 517 claims. Merrill Lynch 
acknowledges that its initial Motion to 
Compel Arbitration stated that arbitra­
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tion was not sought as to the Chapter 517 
claim. However, at a hearing held less 
than a month after the filing of the 
Complaint, counsel for Merrill Lynch 
argued to the trial court that what pur­
ported to be a Chapter 517 count was 
really a claim under the Securities 
Exchange Act of 1934, but further main­
tained that if the court upheld the via­
bility of the Chapter 517 claim, it 
should be submitted to arbitration. 

Moreover, in its Answer to Melamed's 
Second Amended Complaint, Merrill Lynch 
raised arbitration as an affirmative 
defense without specifying the counts to 
which it referred. Melamed obviously was 
aware of Merrill Lynch's altered 
position, as evidenced by its memorandum 
of law in opposition to the defendants' 
second motion to compel arbitration, 
where in it stated "It now appears that 
the Defendant has changed its position 
and seeks arbitration with reference to 
all pending counts of the Amended 
Complaint." 

In Plaintiff's brief she ignores facts harmful to her position; 

instead she attempts to embarrass the Fourth District for a 

typographical error by professing not to know what the Court 

refers to by the statement that MERRILL LYNCH had asserted 

arbitration as an affirmative defense to the "second amended 

complaint". Plaintiff knows full well that the Fourth District 

refers to the amended complaint. (A 17). Moreover, Plaintiff's 

own pleadings acknowledge that she knew in 1981 that Defendants 

sought arbitration of all counts. (A 120). 

Plaintiff also attempts to assert waiver by virtue of 

presentation of issues below. The following chronology 
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demonstrates that there was no delay and certainly no prejudice by 

virtue of presentation of the issues. In its first order denying 

arbitration the trial court ruled, inter alia, that state courts 

had no authority to compel arbitration under the federal act. 

This threshold rUling obviously rendered unnecessary a ruling on 

the specific issues of the arbitrability of this case. Thus, even 

if all issues had been fully argued and briefed to the trial court 

the result would have been the same, and it still would have been 

necessary to file the petition for Writ of Certiorari which 

culminated in Melamed I. 

Even accepting arguendo the trial court's findings, 

Merrill Lynch did not cause any delay or prejudice to Plaintiff 

wi th respect to the proceed ings which resulted in Melamed I I. 

Indeed, the necessity for the filing of a second petition for Writ 

of Certiorari can be attributed solely to Plaintiff's stubborn 

insistance that Defendants were required to prove the genuiness of 

Melamed ISS ignature on the contract, an "issue" which even the 

trial court finally characterized as "fatuous". (A 230). Although 

the trial court ultimately stated in its order that in denying 

arbitration the second time it assumed the genuiness of the 

signature and ruled on the basis of the legal arguments, this 

clearly was not apparent from the face of that order. (A 116). 

The trial court's most recent order concedes that n the court's 

decision was not explicit on that point." (A 229). Indeed, Melamed 

!! focused on the dispute as to the genuineness of the signature, 
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requiring the trial court to hold an evidentiary hearing to re­

solve this specific issue. Accordingly, again, circumstances 

wholly unrelated to the perceived failure to timely raise argu­

ments and cite authorities mandated the filing of a second peti­

tion for Writ of Certiorari. Again, even if these issues had been 

briefed and argued at that time, the proceedings which concluded 

in Melamed II would still have occurred. 

It defies reason to conclude that the purported failure 

to make argument or citation at an earlier point could have 

changed the outcome as to arbitration considering that ultimately 

the trial court explicitly rejected each of Merrill Lynch's 

arguments. 

As noted previously, waiver requires both delay and 

prejudice. Because there was no delay there could be no 

prejudice, thus rendering any inquiry as to the second element of 

waiver moot."::/ Belke, 693 F.2d at 1025 n.2. However, even if 

there was delay, no prejudice was established by the Plaintiff nor 

found by the trial court. As the party arguing waiver, Plaintiff 

had the heavy burden of proving that she was prejudiced but failed 

to do so. Belke, 693 F.2d at 1025 ("Because federal law favors 

arbitration, any party arguing waiver of arbitration bears a heavy 

19.� Merrill Lynch does not concede that it did fail to timely 
proceed. The Fourth District briefs contain full argument on 
the issue but inasmuch as the above analysis demonstrates 
that there was never any prejudice the issue of delay it is 
irrelevant and Merrill Lynch will not burden the Court with 
additional detail. 
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burden of proof."). Al though the order speaks in terms of the 

"delay and piecemeal presentation of issues" serving "to drag out 

indefinitely the resolution of the issue of arbitration" and of 

action contrary to the purpose of providing "speedy and effective 

disposition of the dispute", there is absolutely no finding of 

prejudice to Plaintiff resulting from such perceived delay. 

Accordingly, the Fourth District's holding is correct.~/ 

20.� In connection with the issue of delay, the trial court also 
refers to estoppel as a reason for denying arbitration. 
However, it is clear that the principle of estoppel has no 
application in this cause. Like waiver, in order for an 
estoppel to arise one must induce another party to believe in 
a certain state of things and thereby cause the other person 
to act to his detriment. Capital Bank v. Schuler, 421 So.2d 
633, 638 (Fla. 3d DCA 1982). Mere delay alone is insuff i­
cient to support a find ing of estoppel. Mercede v. Mercede 
Park Ital ian Restaurant Inc., 392 So. 2d 997, 998 (Fl a. 4th 
DCA 1981). In order for there to be an estoppel there must 
be actual prejudice resulting from the reliance. Travelers 
Indemnity Co. v. Swanson, 662 F.2d 1098 (5th Cir. 1981) 
(applying Florida law). 

The elements required to establish an estoppel simply are not 
present under the facts of this case. Plaintiff cannot in 
good faith claim to have been mislead by Merrill Lynch 
regarding its intention to arbitrate. As early as May 22, 
1981 Plaintiff expressed recognition that Merrill Lynch was 
seeking arbitration of the entire case. (A 120). The 
arguments and citations which the trial court stated were not 
timely presented to the court were certainly known to 
Plaintiff through the petitions and responses filed in the 
two previous appeals. Furthermore, there is nothing to 
indicate that Plaintiff relied upon any representations by 
Merrill Lynch pertaining to arbitration to her detriment or 
prejudice. Thus, the facts of this case do not give rise to 
an estoppel which would preclude MERRILL LYNCH from seeking 
enforcement of the agreement to arbitrate. 
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CONCLUSION� 

Based upon the law and the facts of record in this case, 

MERRILL LYNCH submits that the order of the appellate court below 

should be affirmed. MERRILL LYNCH cannot in the limited space of 

this brief correct every misstatement of law or fact presented by 

Plaintiff. Nor can MERRILL LYNCH anticipate every new twist of 

the facts Plaintiff will attempt to argue in her reply brief. 

However, it is clear that Chapter 517 and common law claims are 

arbitrable claims. Wilko is limited to 1933 Act claims. Nor may 

a state statute prohibit arbitration of claims that would other­

wise be arbitrable under the Federal Arbitration Act. Moreover, 

for the reasons set forth above, Plaintiff is compelled to arbi­

trate not only with MERRILL LYNCH, but also with MERRILL LYNCH's 

former employee, SHEEN. The Fourth District correctly stayed 

litigation of the nonarbitrable 1933 Act claim and required that 

all other claims - including those for fraud and punitive damages 

- be submitted to arbitration. Th us, the order of the Fourth 

District should be affirmed. 

Respectfully submitted, 

RUDEN, BARNETT, McCLOSKY, 
SCHUSTER & RUSSELL, P.A. 
Attorneys for MERRILL LYNCH 
One Biscayne Tower, Suite 2020 
Two South Biscayne Boulevard 
Miami, Florida 33131 
(305) 371-6262 

By~~~~~~t~~
 
BENNETT FALK 

~'t\Cb ~-Cem~
 
PATRICIA E. COWART 

DAVID A. WEINTRAUB 
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