


If defendants were aware that Potamkin was pertinent to
the disposition of this case, that is even more reason
why they are expected to present it to the court if
they wished the court to rely on it." (A 230-231)

The Melamed III court attempted to avoid the Circuit Court's specific

findings relative to acts of waiver and estoppel by asserting that at

one of the early hearings defense counsel made a comment which plaintiff's
counsel should have picked up to the effect that despite pleadings to

the contrary, defendants indeed wanted the Chapter 517 count submitted

to arbitra?ion. The District Court does not mention that subsequent to
that comment the defendants filed new motions for arbitration and

amended motions for arbitration in which they consistently stated

and stipulated that they did not wish arbitration on any of the federal

or Florida securities act counts.

Secondly the Melamed III court asserts:

"Moreover, in its answer to Melamed's second amended complaint,
Merrill Lynch raised arbitration as an affirmative defense
without specifying the counts to which it referred." Id.
page 862.

Frankly, plaintiff does not know to what the District Court is referring.

Plaintiff has never filed a second amended complaint and, of course,

defendants have never had occassion to file an answer to such a pleading.
What the opinion may be referring to is that Merrill Lynch did ask for
arbitration on the Chapter 517 count four days after the hearing of
August 18, 1983. (See Defendants' supplemental motion included in the
appendix to this brief. This document was not in the original

appendix filed with the brief on jurisdiction but was in Defendants'
appendix before the District Court.) This motion came nearly three
years after suit was filed and if it is to be interpreted as the
District Court suggests then it is clearly a 180 degree turnabout in

position 3 years into the litigation progress. Even more importantly,
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this "supplemented motion" was filed by defendant Merrill Lynch. At

no time did Brian Sheen ever alter his position or adopt the motion.
Finally, the District Court asserts that "mere delay in assertion

of one's right to arbitrate does not constitute waiver unless the delayi

has given the party seeking arbitration an undue advantage or has

resulted in prejudice to another." Melamed III, supra, page 863.

The trial court clearly utilized common sense and found that the
3 year delay occasioned by failure to be prepared and failure to cite
pertinent case citations at the trial court level as well as the
taking of inconsistent positions for 3 years, did, in fact, prejudice
the Plaintiff. The trial court stated:
"Where, as here, counsel waits until 2 appeals have gone
by to present pertinent case citations to the court, which
citations should have been presented before the decision
in either or both previous hearings before this court, such
delay and piecemeal presentation of the issue, serve only
to drag out indefinitely the resolution of the issue of
arbitration. Since the very purpose of arbitration is not to
give one side or the other a special benefit, but to provide
speedy and effective disposition of the dispute, such actions,
being contrary to the spirit and letter of the arbitration
law, amount to waiver and estoppel." (A 233-234)
Earlier in the order the trial court specifically also pointed out
that it had "assumed jurisdiction in a substantial sense". (A 232)
The District Court's conclusion that the 3 year delay occasioned by
the Defendants' delaying tactics caused no prejudice to the Plaintiff,
ignores the facts and conflicts with previously established case law.
Indeed, in the case sub judice the Defendants have agreed that the
trial court could proceed with the replevin count and even entered
into a stipulation which necessarily conceded the trial court's

jurisdiction. (A 314)

In Klosters Rederi A/S v. Arison Shipping Company, supra, page

681 (Fla. 1973) cert. den. 414 U.s. 1131, this court stated:
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"A party's contract right may be waived by actively
participating in a lawsuit or taking action inconsistent
with that right. Ojus Industries, Inc. v. Mann, Fla. App.
1969, 221 So2d 780; Cornell & Company, Inc. v. Barber &
Ross Company (1966), 123 U.S. App. DC 378, 360 F.2d 512."

In Bickerstaff v. Frazier, 232 So2d 190, 191 (1970 Fla. App.

D1), it was held that the waiting of merely 2 months to file a demand
for arbitration after suit was filed could be held by the trial court
to constitute a waiver of the right to demand arbitration and a trial
court's decision in this regard could not be held to consititute an
abuse of discretion so as to support reversal.

In Lyons v. Krathen, 368 So2d 906 (1979 Fla. App. D3), the rule

was again followed. There a 9 month delay in promptly seeking and
proceeding on a demand for arbitration was held to constitute a waiver
of the right.

In Lapidus v. Arlen Beach Condominium Association, Inc., 394

So2d 1102 (1981 Fla. App. D3), it was held that by accepting the
judicial forum defendant had waived the right with respect to arbitration.

In Hansen v. Dean Witter Reynolds, Inc., 408 So2d 658 (1982

Fla. App. D3), cert. den. 417 So2d 328, it was held that the filing
of an answer without demanding arbitration "even though they asserted
Hansen's failure to arbitrate as an affirmative defense" constituted
a waiver of the right to seek arbitration.

In Marthame Sanders & Co. v. 400 West Madison Corp., 401

So2d 1145 (1981 Fla. App. D4), a writ of certiorari was issued because
the trial court ordered arbitration on a motion filed subsequent to

an answer. The District Court held that by ordering arbitration the
trial court had violated established principals of Florida law and

cited toKing v. Thompson & McKinnon, Auchincloss Kohlmeyer, Inc.,

352 So2d 1235 (1978 Fla. App. D4) for the proposition that the filing

of an answer prior to moving for arbitration is a repudiation and
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waiver of the right to seek arbitration. In the instant action, the
Defendants, for 30‘months, specifically took the position that the

Court should not order arbitration with reference to the Chapter 517
claim and then 4 days after the last hearing before the trial court,

changed their position. See also R. W. Roberts Construction Co., Inc

v. Masters & Co., Inc., 403 So2d 1114 (1981 Fla. App. D5) and Winter

v. Arvida Corp., 404 So2d 829, 830 (1981 Fla. App. D3) wherein the

court cited to Ojus Industries, Inc. v. Mann, supra, page 782 for

the proposition that "waiver in this connection does not depend on
timing to compel arbitration (were not unreasonably delayed), but
rather on the prior taking of an inconsistent position by the party
moving therefore."

The Defendants herein accepted the judicial forum on the
replevin count, the Chapter 517 Florida Securities Act count, and
stipulated that the federal securities act count constituted an
impediment to arbitration on any of the issues. Although the District
Court cited by footnote to the trial court's holding that it had
assumed jurisdiction in a substantial sense and that there had been
acts of waiver and estoppel by Merrill Lynch, the District Court simply
ignored the well established substative law of Florida dealing with

waiver and estoppel. The District Court's Melamed III decision places

the burden upon the Plaintiff to show that the Plaintiff has suffered
prejudice by the Defendants' delaying tactics. Such burden has never
heretofore been placed on a party seeking waiver as a result of delay
and affirmative statements of position in pleadings. The District

Court citation to Graham Contracting, Inc. v. Flagler County, 444

So2d 971 (1983 Fla. App. D5) does not resolve this conflict. Graham
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involved merely a 4 month delay between the filing of the case and
the motion for arbitration. Furthermore, Graham did not involve an
affirmative pleading change. The Graham court specifically distinguished

Lyons v. Krathen, supra, and Bickerstaff v. Frazier, supra, on the

basis of the length of time and not on the basis of any failure to
show prejudice. The Graham court did hold‘for the first time in
Florida jurisprudence that a waiver of the right to arbitrate should
not be implied from mere inaction unless the delay has given one party
an undue advantage or resulted in prejudice to the other. Supra,

page 972. Unlike Graham, Melamed III, involved specific written

stipulations filed with the court submitting to the court's juris-

diction. Were the Melamed III decision to be adopted as a correct

statement of the law of Florida, then any party might submit itself to
the judicial forum for months or even years on end, assess for itself
how the 1litigation is proceeding while continuing to delay and obfuscate,
and then simply change its position and demand arbitration. It may
then assert that "no prejudice" has been occasioned to its adversary.
The burden of showing "prejudice" exclusive of the time delays is an
intolerable burden and not heretofore required in Florida law. Indeed,
since this element was never herefofore required of Plaintiff, she
never was afforded the opportunity to put forth evidence of same at

the trial court level. The decision of the District Court on this

point of law is both unfair and completely at odds with established

precedent.
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POINT V

THE DISTRICT COURT ERRED IN ORDERING A SEVERANCE AND
STAY OF PORTIONS OF THE LITIGATION PENDING ARBITRATION.

The District Court recognized that the claim under the federal
securities act of 1933 was non-arbitrable. It is also respectfully
submitted that based upon the arguments heretofore advanced that the
common law claims for fraud and punitive damages are also non-arbitrable
and that, therefore, the entire case should proceed in the judicial
forum. Moreover, regardless of the extent to which certain claims
are or are not arbitrable standing alone, based upon this court's

decision and statements relative to judical economy in Oppenheimer &

Company, Inc. v. Young, supra, page 1178, as well as the federal court

decisions heretofore cited, the District Court was clearly acting
erroneously in piecemealing this litigation.

Indeed, it should be pointed out that the District Court
misstated the position of the Deféndants when it said:

"Merrill Lynch concedes the non-arbitrability of the claim,

but argues that its pendency is no bar to arbitration on
the other counts." Melamed III, supra, page 816.

A review of the Defendants' position at the trial court level, as
stated to the trial judge at the time of the hearing on August 18,
1983, was that as long as the 1933 securities act count remained
pending, the trial court faced an impediment to referring any portion
of the case to arbitration. (A 219) In their petition before the
District Court, the Defendants argued that after nearly three years of
dealing with the issue of arbitration, the trial court should have
delayed the ruling on the motion to compel arbitration even further
until it "explicitly addressed the validity of these claims". (A 277)

The Defendants did not explain how the trial court should have
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"explicitly addressed" the 1933 securities act claims before ruling

on the motion for arbitration. Presumably, they were talking about a
ruling on a motion for summary judgment. But that argument was never
properly addressed at the trial court level. No motion for continuance
was ever ﬁade based upon such an assertion. Florida Rule of Civil
Procedure 1.460 requires that all motions for continuance be made .
in writing. ©Not only did Defendants never move for continuance on that
basis; but they, in fact, proceeded to the hearing and argued to the
trial court that if the trial court found that, in fact, the agreement
had been entered into, all that was left for the trial court to do was
to compel arbitration. (A 205-206) It is axiomatic that the failure

to move for a continuance at the trial court level prohibits an

argument relative to same at the appellate court level. Ward v. Ward,

364 So2d 815 (1978 Fla. App. D3); Fuller v. Rinebolt, 382 So2d 1239

(1980 Fla. App. D4). The argument was advanced to the District Court
that the trial court decided the arbitration issue “prematurely"

after nearly three years of litigation on the issue. Yet it was

the Defendants who chose not to call up their motions to dismiss

Count XI because, by dragging their feet in this regard, the Defendants
could delay . bringing the case to issue. At any rate, Count X, the
1933 securities act count, has, withstood motions for summary judgment
(A 241-242), and has withstood petitions for certiorari to the District
Court. (A 321-313) Clearly, the 1933 securities act count is "a live
thing". Just as clearly, the Defendants never argued at the District
Court level or at the trial court level that the 1933 securities act
claim presented "no bar to arbitration on the oth&r Counts." Rather,

they conceded that as long as it was "a live thing" it did, in fact,

-26-



present such an impediment.
The District Court's decision to sever the 1933 securities act
count when no such relief was ever requested directly conflicts with

this court's holding in Bould v. Touchette, 349 So2d 1181 (Fla. 1977)

as well as its long progeny of decisions in the District Courts. The
rule announced by this court in Bould was that a party could not be
heard to complain on appeal regarding the adoption of a position
stipulated by him as correct at the trial court level. Id. page 1186.
Although the Bould decision dealt with a complaint regarding an element
of damages which could have been complained of at the trial court

level and was not, the rule has been established in Florida law to

apply to all aspects of litigation and to require that a party assert
his position at the trial court level. If not complained of there, then
a party is deemed to have waived any complaint before the appellant

court. See also Savoca v. Sherry Frontenac Hotel, 346 So2d 1207

(1977, Fla. App. D3); Public Health Trust of Dade County v. O'Neal,

348 So2d 377 (1977, Fla. App. D3); Sonson v. Nelson, 357 So2d 747

(1978, Fla. App. D3); Ten Associates, et al. v. McCutchen, 398 So2d 860

(1981 Fla. App. D3); Davis, Inc. and INA v. City of Miami, 400 So2d

536 (1981 Fla. App. D3); Leisure Group, Inc. v. Williams, 351 So2d

374 (1977 Fla. App. D2); Diaz v. Rodriguez, 384 So2d 906 (1980

Fla. App. D3); Winstead & Faircloth v. Adams, 363 So2d 807 (1978

Fla. App. Dl).

By granting the Defendants relief which was not only not
requested at the trial court level but which was actually stipulated
away, and never requested at the District Court level, the District

Court has created direct and irreconcilable conflict with the above
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enumerated decisions and is out of tune with the established Florida
decisional law.

Even more importantly, the Defendants' concession to the trial
court is a correct statement of the law. The District Court's decision

to piecemeal the action is incorrect under Oppenheimer & Co., Inc. v.

Young, supra page 1178, Sawyer vs. Raymond James & Associates, Inc.,

642 F.2d 791 (5th Cir. 1981); Miley v. Oppenheimer, 637 F2d 318, 336

(5th Cir. 1981); and Raiford, et al. v. Buslease, Inc., et al., Case

Nos: 83-8364, 84-8156 and 84-8157 decided November 9, 1984, 1984 CCH
page 91,831 (ll1th Cir. Nov. 9, 1984).
The federal appellate authorities are consistent with this

Court's rejection of piecemealing. In Sawyer v. Raymond James &

. Associates, Inc., supra, actions against a brokerage house were filed

in the United States District Court for the Southern District of Florida.
"All of them alleged common violations of the federal securities laws,
the rules and regulations of the New York Stock Exchange and the
National Association of Securities Dealers, and common law fraud,
fiduciary responsibility, and negligence." Id. page 792. The
Defendants filed a motion to stay proceedings and compel arbitration
based upon a customer service agreement with language virtually
identical to that involved herein. The District Court denied the
motion and on appeal the denial was affirmed. At page 793 the Fifth
Circuit stated:

"Here the plaintiffs have presented the court with a single

recertation of fact, revealing an emphasis upon the element

of scienter, see Ernst and Ernst v. Hochfelder, 425 U.S. 185,

96 S.Ct. 1375, 47 L.Ed2d 668 (1976), giving rise to numerous

federal and common law claims. The gravamen of the complaints

is that Raymond James acted intentionally, through misrepre-
sentations to defraud the plaintiffs by entering into a course
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of undisclosed and unjustifiable, high risk, uncovered

stock option transactions. It is this unitary course of
conduct that is the common source of each of the alleged
claims. Those claims sounding in federal securities law are
the very core of the action; the other claims, while of
independent significance, are inextricably tied to the
federal allegations supporting the securities claims, and,
indeed, could not stand absent those factual contentions

. « « An arbitrator attempting to resolve these non-federal
claims would certainly be 'impelled to review the same facts'.
Tandy, 543 F2d at 543, a District Court would review to
resolve the same federal securities claims. Thus, the
District Court was correct in viewing severance and arbi-
tration as impractical an inappropriate.”

In Miley v. Oppenheimer, supra, the Fifth Circuit affirmed a refusél

to order arbitration. Miley involved claims under the federal securities
act, common law, and Texas Statutory law. The complaintin Miley is
almost identical to the one herein. The Miley court stated:

"In a churning case like the one at bar, an arbitrator passing
on the breach of fiduciary duty claim, either while the federal
trial is stayed or simultaneously with the trial on the

federal securities claim, could essentially rob the federal
court of its exclusive jurisdiction. An arbitrator's judgment,
for example, that a fiduciary duty existed between the
investment company and the client but that there was no breach
of duty because the account was managed properly and in the
best interest of the clients, would completely resolve the

disputed issues at the core of the federal case. It is worth
repeating that the ultimate issues in a federal securities
churning case - (1) whether an account was excessively traded

in light of the objectives of the investor; (2) whether the
investment controlled the account; and (3) whether the
excessive trading was willful and recklessly undertaken - must
be decided for the first time by the federal forum and not

by an arbitrator ruling on pendent state claims. Therefore,
it was not error for Judge Mahon to refuse to stay the federal
trial or to allow the federal trial and the arbitration to
proceed simultaneously.

* * *

The plaintiff has suffered a single legal wrong, for which
there are several alternate routes of recovery. A judgment
can be entered only upon one of the alternate grounds.

Siedman v. Merrill Lynch Pierce Fenner & Smith, Inc., 465
F.Supp. 1233, 1239 (S.D. N.Y. 1979). Although a jury will
have already concluded that the broker violated fedetral law

to the detrament of the investor, the investor could be forced
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to endure a long and protracted arbitration procedure before
his judgment could be entered and collected."

In Raiford vs. Buslease, Inc., supra, a brokerage firm requested a

stay of judicial proceedings on state claims pending arbitration.

The Eleventh Circuit held that because the state claims were factually
"intertwined" with the non-arbitrable federal securities act claim,
the stay was properly rejected at the trial court level. The Raiford
court stated:

"In Wilco v. Swan, 346 U.S. 427, 74 S.Ct. 182, 98 L.Ed2d

168, (1953), the Supreme Court ruled that an agreement

to arbitrate claims arising under the securities act of
1933 is invalid.

* * *

The doctrine of intertwining has developed in this circuit
exclusively in regard to the first of these alternatives.
[citations omitted] It is a judicially created exception
to the command of Section 3 of the Arbitration Act that

the court, on application of a party, shall 'stay the trial
of the action until [the agreed to] arbitration has been had
« « « o' It holds that 'when it is impractical, if not
impossible, to separate non-arbitrable federal securities
law claims from arbitrable contract claims, a court should
deny arbitration in order to preserve its exclusive juris-
diction over the federal securities act claims.' [citations
omitted]

We conclude, therefore, that, the intertwining doctrine
extends to motions to stay nonfederal proceedings."

The Melamed III court acknowledged that the federal and

commonlaw claims were factually dependent upon one another. Melamed

II, supra, page 86l. The District Court's reference to Sabates v.

Internatinal Medical Centers, Inc.,supra, provides absolutely no

foundation for the District Court's decision to stay factually dependent
claims. Sabates was not even a securities case. It involved the

Florida civil theft statute. The District Court's reference to
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Sibley v. Tandy Corporation, 543 F2d 540 (5th Cir. 1976), cert. den.

434 U.S. 824, 98 S.Ct. 71, 54 L.Ed2d 82 (1977) is highly misplaced.
The Sibley court ordered arbitration because the arbitrable and non-
arbitrable claims "were not 'intertwined' in the legal sense." Id.

page 543. Sibley specifically distinguished Shapiro v. Jaslow, 320

F.Supp. 598 (SD NY 1970) which denied arbitration because, "the two
claims in Shapiro were not factually severable. An arbitrator making
a decision on the common law claims would have been impelled to review
the same facts needed to establish the plaintiff's securities law
claim." Id. The Sibley decision and the previously cited decisions
clearly stand for the rule that if the non-arbitrable and arbitrable
claims are "not factually severable" then arbitration must be denied

in toto. See also Sawyer vs. Raymond James & Associates, Inc., supra.

Sibley stands for just the opposite result reached in Melamed III.
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CONCLUSION

For the above stated reasons, it is respectfully submitted
that the District Court's opinion under review is erroneous and
should be reversed. The motion to compel arbitration was properly

denied.

Respectfully submitted,
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