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testimony whose testimony was challenged as being hearsay,
the court did not bottom its ruling on the fact that the
interpreter also testified as to what the defendant said to

her in Spanish.

As previously noted, in Florida the main authority has
been the Meacham decision decided in 1903. Since that time,
the legal tomes of Florida have been void of any decisions
which specifically address this particular issue until
relatively recently. As previously noted, the decisions in

State Farm Mutual Automobile Insurance, Co. v. Ganz, 119

So.2d 319 (Fla. 3d DCA 1960) and Rosell v. State, 433 So.2d

1260 (Fla. lst DCA 1983), cert. den., 446 So.2d 100 (Fla.

1984) at best discuss the instant issue in dictum. The only
other decisions, Henao and Chao, are of recent vintage and

adhere to the Meacham decision. Assuming this court reaches
the merits of the claim, a like result should obtain and the

rule of law in Florida should be remain:

Where a witness on the stand is
asked to testify to words of "A"
uttered out of court, as translated
to him by '"M" interpreting between
them, the witness is not qualified
by personal knowledge of 'A's"
utterances and may not testify; the
interpreter ''M" is the only quali-
fied witness. But if "A", whose
utterances are to be testified to,
is a party opponent, then he may be
regarded as having made 'M" his
agent to translate and thus ''M's"
translations are admissions usable
against "A".
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Thus emerges the agency theory. Such a theory has been
adopted by a number of foreign jurisdictions as well as the

federal judiciary.

In State v. Letterman, 616 P.2d 505 (Ore. CA. 1980),

the court therein affirmed in a burglary case the issue of
whether a police officer could testify as to an interpre-
ter's translation of a defendant's statement where the
defendant, at trial, raised a timely objection predicated on

the fact that the officer's testimony was hearsay.

The facts in State v. Letterman, supra, reflect that an

officer obtained a statement from Letterman, a deaf mute,
through an interpreter. At trial, the interpreter testified
that she answered all questions accurately but was unable to
recall the answers she translated from the defendant to the
police officer. The officer testified at trial that the
defendant said through the interpreter that while accom-
panied by a friend, he had entered the Monmouth Post Office
while it was closed to the public and stole an AM/FM tuner,
amplifier and two speakers. The defense argued that the
officer's testimony was inadmissible hearsay. The record
further reflects that the defendant did not question the

interpreter's qualifications.

The court held that the officer's testimony con-

cerning the defendant's out-of-court statement was
20



hearsay, however, under an agency theory the officer's
testimony was admissible. Reasoning that the interpreter's
words were those of the speaker, as such, the interpreter's
words heard by the police officer equated to the words of

the speaker heard by the police officer. See: Burkholter

v. State, 247 S.W. 539 (Texas 1922); Leal v. State, 291 S.W.

226 (Texas 1927); Commonwealth v. Vose, 32 N.E. 355 (Mass.

1892); United States v. Santana, 503 F.2d 710 (7th Cir.

1974); United States v. DaSilva, 725 F.2d 828 (2d Cir. 1983)

and United States v. Alvarez, 755 F.2d 830 (11lth Cir. 1985).

In Commonwealth v. Vose, supra, the Massachusetts

Supreme Court held in an abortion case where an interpre-
ter was utilized that: "The fact that a conversation was
held through an interpreter affects the weight, but not the

competency of the evidence."

Other courts have held testimony of a witness as to
extra-judicial statements made through an interpreter by
another person in a conversation with the witness or with a
third person is not inadmissible as hearsay, where the
interpreter was selected by and thus acted as agent for the

parties to the conversation.

For example, in United States v. Santana, supra, the

court upheld an attack as hearsay, the testimony of a
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prisoner who had acted as interpreter between cohorts. The
. court observed:

The real concern here is less the
hearsay nature of Rimbaud testimony
than it is the reliability of the
Hysohion translation. (cite omit-
ted). We have, however, no reason
to distrust the translation. No
motive has been shown on the part
of Hysohion to mislead either
Rimbaud or Quinones. More impor-
tantly, as an external indicium of
reliability attaching to the
Hysohion translation, the actions
that followed these conversations
were entirely consistent with the
contents of the conversations as
translated. (cites omitted). We
thus think it was proper to admit
Rimbaud's testimony regarding these
translated conversations.

503 F.2d at 717.

‘ Two considerations must be determined under the agency
theory. First, the cases appear uniform in stating that if
the defendant asks or agrees to have the interpreter trans-
late the defendant's words, no hearsay violation occurs.
This is true whether the interpreter testifies at trial or a
third party hearing the words of the translator testifies at
trial. Second, if it is unclear as to whether a given
defendant has acquiesced or agreed to an interpreter to
translate his words, the courts have looked to the motive
behind the translator or the third party testifying as to
what the translator has said to determine whether there was
some motive to mislead or to translate inaccurately. United

States v. Ushakow, 474 F.2d 1244, 1245 (1973); United States

‘ v. DaSilva, supra and United States v. Alvarez, supra.
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In the instant cause, the record reflects that not only
was Mr. Mendez, the interpreter, voluntarily present and a
relative of the Chao, but he was asked to assist Chao in
turning himself into the police by Chao. It would appear on
the record that Chao voluntarily made Mr. Mendez his agent
or his language conduit in order to communicate his words
from Spanish to English to Detective Rigdon. Even assuming
for the moment that he did not voluntarily agree to Mr.
Mendez, the record is void of any reason why Mr. Mendez
would have a motive to mislead or reason to accurately

translate the words of Mr. Chao. In United States v.

Alvarez, 755 F.2d at 859-860, the Eleventh Circuit in
discussing the admission of evidence thought to be inad-

missible hearsay observed:

The appellants also contend that
the District Court erred by admit-
ting into evidence the statements
translated by agent Rios for the
benefit agent D 'Atri. According to
the appellants, the translations
constituted hearsay inadmissible
under Rule 802 of the Federal Rules
of Evidence. We disagree. 1In
United States v. DaSilva, 725 F.2d
828 (2d Cir. 1983), the Second
Circuit rejected a nearly identical
argument, reasoning that the tran-
slator was acting as an "agent" of
the defendant and the translation
was therefore admigsible under Rule
801(d) (2)(c) or (d). The DaSilva
court explained:

Provided the interpreter has
a sufficient capacity, and

there is no motive to misre-
present, the interpreter is
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treated as the agent of the
. party and the statement is
admitted as an admission un-
less circumstances are pre-
sent which would negate the
presumption of agency.

Id at 831-832 (Quoting for J.
Weinstein & M. Burger, Evidence
Section 801 (d)(2)(c)(0l), at
801-158, n.34 (1981). The court
also stated:

Where, however there is no
motive to mislead and no rea-
son to believe the transla-
tion is inaccurate, the
agency relationship may pro-
perly be found to exist. 1In
those circumstances the tran-
slator is no more than a
"language conduit,' United
States v. Ushakow, 474 F.2d
1244, 1245 (9th Cir. 1973),
and a testimonial identity
between declarant and tran-

' slator brings the declarant's
admissions within Rule 801 (d)
(2)(c) or (d)....the fact
that [the translator] was an
employee of the government
did not prevent him from
acting as [declarant's] agent
for the purpose of tran-
slating and communicating
[the declarant's] statements
to [the witness]. See Rein-
statement (2nd) of Agency
Section 392 (1958) (dual
agency permitted).

DaSilva, 725 F.2d at 832. We find
the reasoning of the DaSilva court
persuasivei and we cannot accept
Appellants’ claim that the tran-
slation constituted inadmissible
hearsay.

It should be noted that Rule 801(d) (2)(c) and (d) are
. similar if not identical to Section 90.803(18)(c) and (.d),

Florida Statutes.
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In People v. Randazzio, 87 N.E. 112 (N.Y. 1909), the

court therein held that a stenographer's interpretation of
the statement made by a defendant through an interpreter to
a district attorney was properly admitted. The court

observed:

...In Jones on Evidence (2nd
Edition) Section 265, it is stated
that ''when a person selects an
interpreter to communicate with
another person and to receive the
answers, such interpreter is the
accredited agent of the one
employing and the statement of the
interpreter in the course of the
employee are admissible as original
evidence, and are in no sense hear-
say." It is claimed, however, that
...the interpreter was not selected
by the defendant, but was selected
by the district attorney. Assuming
that he was so selected, still the
defendant made use of him in com-
municating his statement to the
district attorney. The interpre-
ter, therefore, must be deemed to
act for both parties, and the
statement by the defendant conse-
quently became original evidence
the same as if the defendant had
himself first selected the inter-
preter.

The court went on to observe:

...We do not, however, deem it
essential that the interpreter
should be the agent of either
party; for a person who is unable
to speak or understand our language
is compelled by necessity to com-
municate his ideas through the
means of an interpreter, and it
matters not whether the interpreter
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be selected by him or some other
person in order to make his state-
ment original evidence. Of course,
if there has been an error in cor-
rectly interpreting his statement,
he is not bound thereby.

87 N.E. at 116.

Interestingly enough, the court in the Letterman case,
discussed earlier, did not uphold the admission of
statements made by a third party based solely on an agency
theory but opined that the statements was admissible because
they satisfied the two most common, if not all, exceptions
to hearsay. Specifically, that there was the circumstantial
guaranty of trustworthiness and there was necessity for the

use of the out-of-court statement.

This, of course, provides the second theory upon which
courts have upheld the recounting of an interpreter's trans-

lation as admissible evidence. In Timber Access. Ind. v.

United States Plywood, 503 P.2d 482 (Ore. 1972), the court

therein observed:

The admission of a statement which
cannot be neatly categorized into
one of the traditional exceptions
to the hearsay rule is not unknown
in this country. For example, in
G & C Merriam, Co. v. Syndicated
Publishing Co., 207 F. 515, 518 (2
Cir. 1913), Judge Learned Hand,
then a district judge, having been
unable to find a case on point
which would allow the admission of
a statement in the preface of a
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dictionary as evidence of the facts
it recited, relied solely on
Wigmore on evidence and Wigmore's
analysis that the requisites of an
exception to the hearsay rule are
necessity and circumstantial
guaranty of trustworthiness.
Wigmore on Evidence Sections 1421,
1422, 1690 (First Edition 1913).

In Dallas County v. Commercial
Assurance Co., 286 F.2d 388 (5th
Cir. 1961), the court followed the
analysis of Judge Learned Hand in
considering the admission of a
newspaper article under Rule 43(a)
of the Federal Rules of Civil
Procedure. 1In closing its opinion,
the court said:

...We do not characterize
this newspaper as a ''business
record," nor as a "ancient
document,'" nor as any other
readily identifiable or
happily tagged species of
hearsay exception. It is
admissible because it is
necessary and trustworthy,
relevant and material and its
admission is within the trial
judge's exercise of discre-
tion in holding the hearsay
within reasonable bounds.

286 F.2d at 397-98.

503 P.2d at 487-488.

Although it should be noted that under the Federal
Rules of Evidence, specifically Rule 303(24), there is a

general catch-all provision which provides in material part:

(24) Other Exceptions. A state-
ment not specifically covered by
any of the foregoing exceptions but
having equivalent circumstantial
guarantees of trustworthiness, if
the court determines (a) the
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statement is offered as evidence of
a material fact; (b) the statement
is more probative on the point for
which it is offered than any evi-
dence which the opponent can pro-
cure through reasonable effort; and
(c) the general purposes of these
rules and the interest of justice
will best be served by admission of
the statement into evidence....

Where, as here, out of necessity, and because there is cir-
cumstantial guaranty of trustworthiness, the testimony of
Detective Rigdon was properly admitted. Clearly, in the
instant case the deficiencies of "ordinary' hearsay
testimony does not exist. If Mr. Mendez (who was Chao's
uncle and had no reason to misstate or inaccurately state
Chao's statement) could have recalled what he translated,
his testimony would have been admissible in court. Out of
necessity, because Mr. Mendez could not recall, the only
available evidence was that of Detective Rigdon's. More-
over, because there was no motive shown for any misrepre-
sentation, there was ''the external indicium of reliability"
which attached and the actions and testimony presented at
trial were entirely consistent with what the translation

reflected Chao said to his uncle, Mr. Mendez. United

States v. Santana, supra. With regard to necessity, it is

submitted that the very use of an interpreter by a
defendant, or in an effort to communicate with a defendant,
weighs heavily towards the admissibility of this type of

evidence.
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In Johnston v. State, 548 P.2d 1362 (Nev. 1976), the

defendant therein was charged with two counts of first
degree murder. Two other men had previously been convicted
for their part in the same murders. Johnston maintained
that he was not present at the time and he attempted at
trial to introduce testimony of a detective who had spoken
to a married couple staying at the motel where the murders
took place. This couple had told the detective that they
had seen two unkempt men prowling near the victim's room.
Although it was inferrable from the evidence of Johnston's
not being there with the two men at the time, the trial
court excluded the detective's testimony on hearsay grounds.
The Supreme Court of Nevada reversed holding that the
statement was admissible on statutory grounds but further
concluded that based on the principles set forth by Judge

Hand in the G & C Merriam, case and Judge John Minor

Wisdom's decision in Dallas County v. Commercial Union, the

detective's testimony was admissible. The court found that
neither the absence of the couple in coming forth and testi-
fying ﬁor any reason for the detective to lie, provided,

sufficient reliability to allow the admission of the detec-

tive's testimony. A similar parallel can be drawn sub

judice.

Of course there is a third theory which could emerge in

the instant cause, that being, any testimony recounting an
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interpreter's translation is inadmissible hearsay. Such a
result is unneccessary in light of the well-reasoned deci-
sions cited herein based on an agency theory and the early

decision of the Florida Supreme Court in Meacham v. State,

supra. To reach such a result avoids the reality of the
cosmopolitan structure of Florida. Many individuals have
come from South America as well as Central America and other
foreign shores to Florida without fully becoming conversant
in the English language. While we extend our justice to
these individuals who may on occasion violate our laws, they
(because they do not speak our language) should not be given
greater privileges than those individuals who have become

conversant in the English language.

The agency relationship discussed herein and authorized

in Meacham v. State, supra, is sound and well recognized in

other states as well as the federal system. The decisions

relied upon by Chao are either distinguishable on their

facts or dictum at best.
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CONCLUSION

The state would submit that this court should dismiss
the instant petition for writ of certiorari finding that
jurisdiction has been improvidently granted. If not so dis-
posed, Respondent would urge that the Third District opinion

in Chao v. State, supra, be summarily affirmed preferably on

the basis that the issue was not properly preserved and
therefore was not properly before the Third District Court

of Appeal. TIf not, then, the decision in Meacham v. State,

supra, is valid law and should be reaffirmed.

Respectfully submitted,

JIM SMITH
Assistant Attorney General

.

CAROLYN SNURKOWSKTI
As31sta Attorney General
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Miami, Florida 33128
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