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1
STATEMENT OF THE CASE AND FACTS

This is a petition for review of a jury conviction of Attempted First Degree
Murder, with use of a firearm charged in the information, Florida Statutes 782.04,
775.087, 774.04, Honorable Bill G. Chappell presiding. Alfredo Chao was sentenced to
thirty years imprisonment on February 16, 1983. Notice of Appeal was filed March 8,
1983. Chao's conviction was affirmed by the Court of Appeal, Third Distriet in Alfredo
Chao v. The State of Florida, 453 So.2d 878 (Fla. 3rd DCA 1984) (A. 1).1/ Notice of
Intent to Invoke Discretionary Jurisdiction was timely filed on September 6, 1984.
Review was granted by this Court by Order dated March 7, 1985.

Our sole point for review involves the admission of the testimony of Detective Jay
Rigdon that Pedro Mendez, while interpreting questions asked by the detective and
responses given by Alfredo Chao, related that Chao said he shot Mary Hoef "because he
loves her and wants no other man to have her." (T. 122).

Hoef, who was Chao's girlfriend until shortly before the shooting incident, testified
that Chao came to her house, pointed the .25 caliber pistol at her and shot her (T. 28,
29). The defense was that the gun, which Chao admitted carrying but not pointing,
discharged accidentally (T. 135, 136).

Although only Hoef and Chao were present when the shooting occurred, there was a
great deal of testimony at trial about how Chao came to be at Hoef's house with the gun
on the day of the incident.

Two days prior to the shooting Chao found the pistol by the side of the road in
Islamorada and showed it to two friends, who were also friends of Hoef (T. 141, T. 78).
When Hoef's brother learned about the gun he reported to the police that Chao had found

it, and they in turn went to Chao's house to investigate.

1/ wA M pefers to the Appendix. "T." refers to the Transcript.






believed Mendez was present at the arrest as an interpreter for Chao. Detective Rigdon
was in fact asked by the prosecution why Mendez was present, and he testified it was
"because he is related to Alfredo Chao and he is the one that arranged his surrender.”" (T.
117) Not even Rigdon suggests Mendez was there to interpret for Chao.

The district court ruled that it was "not at liberty to follow" the rationale of the
Rosell or Ganz decisions cited above, given this Court's decision in Meacham v. State, 45
Fla. 71, 33 So. 983 (1903), (A. 3, n. 3)

In that case Meacham, the defendant, was convicted of embezzling the proceeds of
63 boxes of cigars, from one Galvin.

At trial, Meacham claimed he purchased the cigars from Galvin with the under-
standing he would pay Galvin for them at a later time. Galvin testified, through an
interpreter, that he gave the cigars to Meacham to sell for a commission, but that
Meacham sold the cigars and pocketed the money. Oﬁ cross-examination, Galvin denied
having admitted to Meacham, in a conversation translated by H.D. Webster, that he'd
sold the cigars to Meacham, to be paid for later.

Meacham then presented the testimony of Webster, the interpreter, to the effect
that he had, at the request of Galvin, interpreted a conversation between Galvin and
Meacham, and that in it Galvin did admit he'd sold the cigars to Meacham, to be paid for
later.

Meacham next called at Robert Lore, who recounted the conversation which Galvin
and the defendant had, through Webster as interpreter, including Galvin's admission as
interpreted by Webster.

Lore's testimony was excluded as hearsay, because he could not understand the
Spanish spoken by Galvin, only Webster's translation in English.

After reciting the facts outlined above and finding Lore's testimony relevant,

Meacham announces that "it only remains to consider whether it [Lore's testimony] could



properly be excluded because hearsay." (A, p. 335, 983).

The Court then cites a Massachusetts decision holding that each party conversing
through an interpreter "adopts" the interpreter's words as his own, and rules that the trial
court erred in excluding Lore's testimony.

With the exception of one decision handed down by the Third District two weeks
prior to the decision appealed from here, which will be discussed below, the issue here
has reached appellate courts only twice in the 81 years since Meacham. In both those
cases, State Farm Mutual Automobile Ins. Co. v. Ganz, supra, and Rosell v. State, supra,
the distriet courts concluded that testimony recounting an interpreter's translation was
improperly admitted hearsay.

In the decision appealed from here, the district court declared itself "ecompelled by
the lone and unaltered binding authority of Meacham v. State . . .to hold that [testimony
recounting a translated conversation] is not hearsay." (A, p. 3). It found itself "not at
liberty to follow" Rosell or Ganz, both of which it believes to "overlook Meacham and
suggest a contrary rule." (A., p. 3).

Petitioner submits that the Rosell and Ganz decisions do not "overlook" Meacham
and suggest a rule contrary to it. Rosell and Ganz simply present a factual situation
distinguishable from that facing the Court in Meacham. In the latter case the
interpreter was called to the stand and testified not only to the fact that he translated
the conversation in question, but also to the content of the translated statements. In
Rosell and Ganz, the interpreter either did not testify at all or testified only as to the
fact of interpretation, not to the content of the translated statements themselves.

Thus, Henao v. State, 454 So.2d 19 (Fla. 3rd DCA 1984), decided by the third
district two weeks prior to the case at bar and cited by the decision in affirming
petitioner's conviction (A., p. 3), may very well be, as the court asserted, controlled by

the rule in Meacham. In Henao the interpreter was called and testified, without



objection, as to the content of the statements he translated.

But in Rosell, in Ganz, and in the case at bar the interpreter did not so testify.

Mendez was not asked a single question regarding the content of Chao's alleged
statements to the detective. When asked if he acted as interpreter for the conversation .
at issue Mendez replied that he did not remember "exactly" what was said, (T. 112) but
there was absolutely no attempt to elicit any recount of Chao's statements from Mendez.

Testimony by the interpreter as to the content of the translated statements is
particularly significant where, as here, the quality and accuracy of the translation itself
is made suspect by an imperfect understanding on the part of the "interpreter"” of at least
one of the languages "translated."

The transeript of Mendez's testimony at trial shows clearly how little he

understands and how poorly he speaks the English language. His testimony covers less

than 7 pages yet he fails to comprehend his examiners' questions at least 9 times (T. 107,
line 153 T. 109, line 7; T. 109, line 20, T. 111, line 15; T. 111, line 20; T. 113, line 10; T.
113, line 18; T. 114, line 1).

The prosecutor himself begins his examination of Mendez by acknowledging that he
understands Mendez "may have some problems understanding me", to which Mendez
responds "Uh, right." (T. 107). The prosecutor then states that if he and Mendez are not
able to understand each other, he'll "see if we can work it out." (T. 107)

That exchange at trial illustrates precisely the reason a third party's recount of an
interpreter's translation should be admissible at trial only if the interpreter himself
testifies to the translated statements, if at all. Only by such testimony can any failures
in communication be "worked out."

Mendez may have failed to comprehend the questions Detective Rigdon asked him
to translate for Chao at the scene of the arrest in the same way he failed to comprehend

his examiners' questions at trial. And he may have given his "translation" of Chao's
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answers to Rigdon in the same poor English he displayed in answering at trial. See, for
example, his response to the prosecution's question regarding what question the
Detective asked him to ask Chao:

Oh, well, you know, he told me the question. He told me only

the - he cited that and read it and he don't want it, you know?

He don't want to talk nothing, you say, same to the papers. (T.

112)

Under such circumstances it is imperative for the trier of fact to hear, in the inter-
preter's own words rather than in paraphrasing by a police detective, the interpreter's
"translation" of the defendant's statements. English this poor can be understood to mean
any number of things.

Testimony by the interpreter is even more important where, as here, the person
whose statements are translated shows no indication at all during the conversation (such
as motioning or shaking his head) that might confirm the accuracy of the responses given
by the interpreter. (T. 120).

We respectfully submit that this Court should not therefor rule that, under these
circumstances, Detective Rigdon's testimony recounting Mendez's translation is excepted
from the hearsay rule.

B. THE TRIAL COURT'S ERROR IN ADMITTING THE
HEARSAY TESTIMONY WAS PROPERLY PRESERVED
FOR APPELLATE REVIEW.

In response to Petitioner's Brief filed in the distriet court below, the State claimed
only that petitioner failed to preserve the hearsay issue raised here. The districet court
properly rejected that contention:

We reject the State's claim that the defendant failed to
preserve his asserted error. At the outset of the prosecutor's
questioning of Rigdon, defense counsel objected on the stated
grounds that there was no predicate laid that Mendez was a
qualified interpreter or translator and that anything that
Mendez said to Rigdon would be hearsay. The court sustained
the lack of predicate objection, and shortly thereafter,
apparently satisfied that a proper predicate had been laid by

Rigdon's testimony that he could see no reason why Mendez
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would not transiate truthfully and that Mendez seemed to
understand Rigdon's questions and the defendant's answers,
permitted Rigdon to relate what Mendez had told him.

Despite the State's urging that the defendant's failure to
renew his hearsay objection after the trial court's ruling
constituted a waiver of the objection, we believe that under the
circumstances of this case the defendant's initial objection
adequately preserved the point for appellate review. (A., p. 2).
C. THE HEARSAY TESTIMONY IMPROPERLY ADMITTED

BY THE TRIAL COURT AMOUNTS TO PREJUDICIAL

ERROR.

The improper admission of hearsay testimony has frequently been found to be
reversible error, particularly in criminal cases. See Libertucci v. State, 395 So.2d 1223
(Fla. 3rd DCA 1981); Kennedy v. State, 371 So.2d 1020 (Fla. 5th DCA 1980); Perez v.
State, 371 So.2d 714 (Fla. 2nd DCA 1979); Lornitis v. State, 394 So.2d 455 (Fla. 1st DCA
1981).

The test is the probable impact of the evidence on the jury:

In determining whether the improper admission of evidence was
prejudicial error, a determination must be made of the probable
impact of the improper evidence on the minds of the average
jury. 385 So.2d 1020, 1023 (citations omitted)

If there is "more than a reasonable possibility" Lornitis v. State, supra at 459, that
the improperly admitted testimony contributed to the convietion, that convietion must
be reversed. There is much more than a "reasonable possibility" that the hearsay
statements Rigdon was allowed to testify to contributed to Chao's conviction. There are
in fact three separate and distinet reasons, each of which standing alone has been found
sufficiently prejudicial to warrant reversal of a conviction, why admission of the hearsay
statements here was prejudicially erroneous:

1. they were lent credibility by Rigdon's status as a police officer;

2. they went directly to an essential element of the offense, premeditation; and

3. they constituted an improperly admitted "confession" by Appellant.

Inadmissible testimony suffering from any one of these infirmities has been held
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reversible error.

In Perez v. State, supra, the appellant's conviction for first degree murder and
aggravated battery was reversed after a police officer was allowed to testify as to
inadmissible hearsay statements by another state witness testifying at trial. The court
noted that

When a police officer, who is generally regarded by the jury as
disinterested and objective and therefore highly credible, is the
corroborating witness, the danger of improperly influencing the
jury becomes particularly grave. Under the circumstances, the
error in admitting this hearsay testimony cannot be considered
harmless. 371 So.2d 714, 717.

Similarly, in Kennedy, cited above, a conviction for first degree murder was
reversed due to the introduction of improper hearsay evidence. The court focused on the
fact that the improper testimony went to prove an essential element of the crime,
premeditation:

Because premeditation is an essential element of the crime for
which appellant was convicted, the introduction of inadmissible
hearsay testimony to prove this element was clearly
erroneous. 385 So0.2d 1020, 1022 (citations omited).

The situation in the instant case is the same: Detective Rigdon's hearsay testimony
was introduced solely to prove premeditation on the part of Petitioner. Moreover, it was
evidence of a type which "strikes directly at the heart of the defense" 385 So.2d 1020,
1023 in that Chao denied not the shooting incident but the premeditated nature alleged
by the State.

In reaching its conclusion that the admission of such hearsay evidence constituted
prejudicial error the Kennedy court noted that

The quantum of prejudice . . . is highest when the circum-
stantial facts in the statement are intimately related to the
issue to be proved. 385 So.2d 1020, 1023 (citations omitted).

Here the facts in Rigdon's hearsay statements are not only intimately related but

are precisely the issue to be proved: that Chao shot Hoef deliberately and with
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premeditation.

The Kennedy court concluded that reversal was required because the faects
indicated "more than a reasonable probability that the improperly admitted evidence
contributed to the verdict" and noted that the "average jury could have found the State's
case significantly less persuasive" in the absence of the improperly admitted hearsay
testimony. 385 So.2d 1020, 1023.

Hoef's own testimony about the incident sheds no light on either the absence or
presence of premeditation. Apparently due to the "memory lapses" (T. 40) she claims to
have about the incident, she testified only to the fact of the gun being discharged. Even
her testimony as to where that event took place is contradicted by the location of the
physical evidence, the blood and shell casing found by police not in the living room where
Hoef testified the incident occurred, but in the bedroom as testified to by Chao.

As such, the situation is analogous to that in Libertucci v. State, supra, where the
court stated that because

the hearsay testimony was the only evidence which tended to
cast (appellant's) activities in a sinister light, we conclude that
the error in admitting this testimony injuriously affected
substantial rights of (appellant), and that therefore we must
reverse for a new trial. 395 So.2d 1223, 1226 (citations
omitted).

Even if Hoef's testimony alone was considered to be sufficient evidence to support
a guilty verdict of Attempted First Degree Murder, the fact that the hearsay statements
testified to by Detective Rigdon constituted an improperly admitted confession by Chao
is significant. In Henthorne v. State, 409 So.2d 1081 (Fla. 2nd DCA 1982) the court found
that the erroneous admission of a confession in evidence was not harmless error,
"although the victim's testimony in and of itself would have been sufficient to support a
guilty verdict." 409 So.2d 1081, 1082.

The distriect court below properly rejected the State's contention of "harmless
error”:

14



Only the defendant and the victim were present when the
shooting occurred. Thus, the testimony of Rigdon, whiech so
obviously undermined the accident defense, was critical to the
case, and had we found the admission of this testimony to be
error, such error could hardly be considered harmless as the
State suggests.

The erroneously admitted testimony that Chao said he shot Hoef, coupled with
facts that this testimony was lent eredibility by being testified to by a police officer and
went directly to an essential element of the offense, warrants reversal of petitioner's
conviction.

Iv
CONCLUSION

It is respectfully submitted that Appellant's conviction should be reversed, and this
cause should be remanded to the trial court for a new trial. The testimony of Detective
Rigdon as to statements made to him by Pedro Mendez are hearsay and inadmissible by
the terms of relevant Florida statutes, come within no exception to the hearsay rule and
were erroneously admitted by the trial court over objection by defense counsel. The
admission of this hearsay evidence was prejudicially erroneous as there is more than a
reasonable possibility, on the facts of the case, that it contributed to Chao's conviction.
The statements were lent credibility by being testified to by a police officer, they went
directly to an essential element of the offense, premeditation, and they constituted an
improperly admitted confession by Petitioner.

N
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true copy of the foregoing was mailed this 27th day of

Mareh, 1985, to: Office of Attorney General, 401 N.W. Second Avenue, Miami, Florida
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