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•� 
The Executive Order expressly provides an 

• administrative remedy for complaints 
alleging violations of fiduciary obligations 
• • •• The implementation of federal 
government personnel policies does not 
contemplate enforcement of Executive Orde·rs 
by private civil actions •••• 

• 522 F.2d at 492 

• 

Pursuant to this Executive Order an 
administrative regulation was 
promulgated Accordingly, any 
allegation that officers of a government 
union breached their fiduciary duties 

• 

constitutes an allegation that the Executive 
Order • • • was viola ted. As such, a union 
member's remedy must invoke the 
administrative procedures established 
pursuant to Executive Order No. 11491. 

522 F. 2d at 491. 

The reasoning of Local 1498 applies wi th greater force to a 

• state court action. "[W]hat is outside the scope of [the 

federal court's] authority cannot remain within a State's 

power. • " Garmon, 359 u.S. at 245. 

• 4. The district court did not err in denying 
damages to DeGrio. 

• In her motion for rehear ing, and now in her ini tia1 

brie£, DeGrio argues that the district court should have 

remanded to the trial court the issue of damages, to allow the 

• court to apportion damages for loss of job. This is an 

appellate position which DeGrio herself resisted at trial. 

The district court rejected DeGrio's apportionment 

• request on rehearing. The court was aware that Degrio's 

-47­
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•� 
counsel drafted the final judgment that was adopted in toto by 

the trial court by simply filling in the blanks for damages.

• Compare DeGrio's proposed final judgment, which appears at 

pages 821-40 of the record on appeal, with the final judgment, 

appearing at pages 882-95. In point of fact, the union had 

• filed a post-trial motion for rehearing, specifically 

requesting that the court itemize the damages and set forth the 

value for each category. (R. 841-864) The tr ial cour t 

• dismissed this motion without comment. (R. 874) 

In short, the district court quite properly left 

DeGrio where she placed herself with damages not apportioned

• at the tr ial level. The court should not allow this belated 

attempt to avoid the "impact rule" by labeling damages as 

flowing from the loss of her job.

• In any event, the district court may well have 

recognized that there could be no damag~s flowing from loss of 

DeGr io' s job. DeGr io had applied for and been granted total 

• and permanent disability, retroactive to the date of her 

termination. 

5. Punitive damage award should be stricken. 

• The distr ict court's decision that, as a matter of 

law, Mudgett's actions did not justify the imputation of 

malice, is dispositive of the punitive damage issue. That 

• award must be stricken for two additional reasons as well. 

The trial court had struck DeGrio's claim for punitive 

damages long before the tr ial began, after counsel for both 

• 
-48­
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•� 
sides had argued the issue and presented memoranda of law. 

DeGrio never challenged the court's pre-trial ruling by appeal 

• 

• or by motion. In fact, DeGrio's counsel acknowledged its 

having been stricken during DeGrio's deposition on November 11, 

1980. Needless to say, no evidence was presented at trial on 

the issue of punitive damages, whatsoever. Out of the 

proverbial "blue, n the tr ial court inserted on DeGr io' s 

proposed final judgment an award of punitive damages amounting 

• 

• to $150,000. As a matter of due process, the trial court must 

be held bound by its pre-trial ruling which was accepted by the 

parties. Since no evidence was offered on the issue at tr ial, 

obviously no prerequisite was laid for any punitive damage 

award by evidence of the financial condition of the defendant, 

or otherwise. See, Wackenhut Corp. v. Canty, 359 So.2d 430,

• 436 (Fla. 1978). 

The court's post-trial reversal of its own ruling is 

fundamentally wrong in its legal predicate, moreover. The

• principle underlying the United States Supreme Court's decision 

in International Bhd. of Electrical Workers v. Foust, 442 U.S. 

42, 99 S.Ct. 2121, 60 L.Ed. 2d 698, (1979), is that punitive

• damage judgments against unions can produce disastrous economic 

consequences to those who fund a union's treasury. This policy 

pertains whether the action claiming those damages is

• character ized as a duty of fair representation or cOplmon law 

negligence. Cf., City of Newport v. Fact Concerts, Inc., 453 

U.S. 247,101 S.Ct. 2748, 69 L.Ed.2d 616 (1981). The Foust

• 
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doctr ine was recently restated with approval in a public -sector 

labor case involving breach of a union's duty of fair

• representation. Bowen v. united States Postal Service, 459 

• 
u.S. 212, 103 S.Ct. 588, 74 L.Ed.2d 402, 416 n.17(1983). In 

sum, the trial court's original rUling, striking DeGrio's count 

for punitive damages, was correct. 

• 
CONCLUSION 

• 

The question c ertif ied by the distr ic t court should be 

answered in the negative as it pertains to this case. It is 

equally important that the Court declare that the state's 

courts lack subject matter jur isdiction over public sector 

labor law disputes, however characterized. 

For the several reasons set forth in this br ief, the

• Court should affirm the district court's reversal of the trial 

court's damage awards. 
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