
Gibson VS. AVis Rent-A-Car, 386 So.2d 520 
(Fla. 1980) •.•••....•••..,.••.••..••••..•.••.••.••• 21 

• Gilliam VS. Stewart, 291 So.2d 593 (Fla. 1974) ••••••••• 17, 27 

Herrick VS. Eveining Express Publishing Companv,
120 Me. 138, 113 A. 16 (1921) ••••••••••••••••••••• 20 

Hoitt VS. Lee's Propane Gas SerVice, Inc., 
182 So.2d 58 (Fla. 2DCA 1966) ••••••••••••••••••••• ?8 

Holland for the Use and Benefit of Williams 
vs. Maves, 155 Fla. 129, 19 So.2d 709 
(1944) •••.•.••••••••••••••••••••••••••••••••••••.• 25 

Hughes vs. Moore, 214 Va. 27, 
197 S.E.2d 214 (1973) ••••••••••••••••••••••••••••• 18, 21, 22, 25 

Hunslev VS. Giard, 87 Wash.2d 424, 
553 Pac.2d 1096 (1976)(en banc) ••••••••••••••••••• 17, 27 

International Brotherhood of Electrical 
Workers vs. Faust, 442 U.S. 42 (1979) 4, 5 

Kirksev vs. Jernigan, 45 So.2d 189 (Fla. 1950) ••••••••• 32 

Knowles Animal Hospital, Inc. vs. Wills, 
367 So.2d 37 (Fla. 3 DCA 1978), cert. den. 
368 So.2d 1369 (Fla. 1979) •••••••••••••••••••••••• 32 

• Lopez vs, Life Insurance Company of 
America, 406 So.2d1155 (Fla. 4DCA 1981) ••••••••••• 28 

Mitchell vs. Rochester Railway Company, 
151 N.Y. 107, 45 N.E. 354 (1896) •••••••••••••••••• 18, 20, 23 

Monteleone vs. Co'Operative Transit Company, 
128 W.Va. 340, 36 S.E.2d 475, 478 
(W.Va. 1945) ••••••••••••.••••••••••••••••••••••••• 23 

Mudgett vs. Gale, 366 So.2d 901 (Fla. 3 DCA ), 
cert. den. 376 So.2d 74 (Fla. 1979), 
cert. den. 444 U.S. 1080 (1980) ••••••••••••••••••• 3 

Mudgett vs. Gale, 407 So.2d 1122 
(Fla. 3 DCA 1981) ••••••••••••••••••••••••••••••••• 4 

National Car Rental Systems. Inc. va. Bostic, 
423 So.2d 915 (Fla. 3 DCA 1982) ••••••••••••••••••• 18 

Nelson vs. CraWford, 122 Mich. 466, 
81 N.W. 335 (1899) •••••••••••••••••••••••••••••••• 20 

• 
Okrina vs. Midwestern Corporation,

282 Minn. 400, 165 N.W.2d 259 (1969) •••••••••••••• 25, 27 



Palsgraf VS, Long Island Railroad Company,
 
248 N,Y, 339, 162 N,E. 99 (1928) •••••••••••••••••• 27
 

• Porte ys. Jaffee, 84 N.J. 88, 
417 A.2d 521 (1980) ••••••••••••••••••••••••••••••• 23 

Rivera VS, Randall Eastern Ambulance Seryice,
Illiu.,446 So.2d 200 (Fla. 3 DCA 1984) ••••••••••••• 18 

Robb ys, Pennsylyania Railroad Company, 
58 Del. 454, 210 A.2d 709 (1965) ••••••••••••••••• 23, 24, 25 

Shaw ys. Shaw, 334 So.2d 13 (Fla. 1976) •••••••••••••••• 32 

Simone ys, Rhode Island Company, 
28 R.I. 186, 66 A. 202 (1907) ••••••••••••••••••••• 21 

Sinn ys, Bind, 486 Pa, 146, 404 A.2d 
672 (1979) •••..•.•......•..•••.•...•..•••.•...•••• 22 

Stetz YS. American Casualty Company of 
Reading,Pennsylyania, 368 So.2d 912 
(Fla. 3 DCA), cert, den, 378 So.2d 
349 (Fla. 1979) ••••••••••••••••••••••••••••••••••• 32 

Stevens VS, Jefferson, 436 So.2d 33 
(Fla. 1983) ••••..•.•.••..•.•.•..••••••••..••..•..• 27 

• 
Stewart VS, Gilliam, 271 So.2d 466 (Fla.
 

4 DCA 1973), quashed 291 So.2d 593
 
(Fla. 1974) •...•..•.••.••....••.•..•••..••.•..•••• 23, 25 

Towns vs, Anderson, 195 Colo. 517, 
579 P.2d 1163 (1978)(en banc) ••••••••••••••••••••• 23, 24 

Victorian Railways Commissioners VS, COUltas, 
13 App.Cas. 222 (Eng. 1888) ••••••••••••••••••••••• 20 

Wallace VS, Coca Cola Bottling Plants, Inc'J 
269 A.2d 117 (1970) ••••••••••••••••••••••••••••••• 22, 27 

Westerman VS, Shell City, Inc., 
265 So.2d 43 (Fla. 1972) •••••••••••••••••••••••••• 32 

Statute ~ 

Fla. Stat. 57.105 •..•••••••••...•.•.••••.•••....••..••• 24 

Other Authorities Pages 

Article I, Section 21 Florida Constitution ••••••••••••• 25 

• Prosser, Torts, Section 54, (4th Ed. 1971) ••••••••••••• 22 

http:�..���������...�.�.����.���....��
http:�...�..�.��.��....��.�..���..��.�
http:����..�.�.��..�.�.�..��������..��..�
http:���..�.�......�..���.�...�..���.�


JML:lk(7:08E) 
#L982-1093:10-4-84 

• 
IN THE SUPREME COURT OF FLORIDA 

CASE NO: 65,888 

JOELLA DEGRIO, 

Petitioner, 

vs. PETITIONER'S INITIAL BRIEF 

AMERICAN FEDERATION OF 
GOVERNMENT EMPLOYEES, 

Respondent. 
-------------_/ 

I 

PREAMBLE 

• 

This is a proceeding seeking review of a decision of the 

District Court of Appeal, Third District which reversed a final 

judgment, rendered after a non jury trial in favor of Petitioner, 

JOELLA DEGRIO. Peti tioner, JOELLA DEGRIO, shall be referred to 

as the "Plaintiff" • Respondent, AMERICAN FEDERATION OF 

GOVERNMENT EMPLOYEES, shall be referred to as the "National 

Union". William Mudgett, a former Defendant below, but not a 

party to this proceeding, shall be referred to as "Mudgett". 

Together, Respondents, AMERICAN FEDERATION OF GOVERNMENT 

EMPLOYEES and WILLIAM MUDGETT, shall be jointly referred to as 

"Defendants". The Record on appeal shall be referred to by the 

letter "R". The transcript of the trial contained in Volumes 

VII-XI of the Record on appeal shall be referred to by the 

Letters "TR". All emphasis shall be that of the Peti tioner 

unless otherwise indicated • 
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----II


• STATEMENT OF THE CASE 

On April 13, 1978, Plaintiff filed an action for negligence 

against the National Union and William Mudgett (R. 1-3). Plain­

tiff alleged in her complaint that Mudgett was an agent of the 

National Union who acted in willful and wanton disregard of her 

rights by failing to appear at an administrative proceeding (R. 

3). Mudgett was alleged to have acted within the course and 

scope of his employment with the National Union (R. 1). 
/"

Defendants filed a motion to dismiss alleging a (plethora of 

grounds, the most pertinent of which are: failure to join 

indispensable parties; absence of a legal duty owed to the Plain­

tiff by Defendants; and, lack of subject matter jurisdiction (R. 

6-9). The Court, on August 31, 1978, granted the motion to dis­

•	 miss as to Mudgett and denied the motion to dismiss as to the 

National Union and allowed Plaintiff leave to file an amended 

complaint (R. 56). 

On September 21, 1978, the Plaintiff filed her first amended 

complaint (R. 62-65). In Count I, Plaintiff alleged that Mudgett 

was employed by the National Union as a national representative 

and that Mudgett failed to appear to represent Plaintiff at an 

administrati ve hearing after having knowledge of same (R. 63). 

In Count II of her first amended complaint, Plaintiff alleged 

that Mudgett was required, by the hearing examiner after his non 

appearance, to explain why he did not attend the hearing but that 

Mudgett failed to send in the appropriate letter (R. 4). Plain­

• tiff alleged that Mudgett acted in willful and wanton disregard 

of the Plaintiff's rights and sought punitive damages (R. 64-65). 
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• 
Defendants filed a second motion to dismiss. This motion, in 

essence, raised the same defenses previously raised (R. 67). The 

Court, on November 22, 1978, denied the Defendants' motion as to 

the National Union but granted the motion, with prejudice, as to 

William Mudgett (R. 127). 

Defendants petitioned for a Writ of Prohibition from the 

District Court of Appeal, Third District on the ground that the 

trial Court lacked subject matter jurisdiction to proceed wi th 

the cause (R. 130-141). The District Court of Appeal, Third 

District, by Order entered November 30, 1978, held that the Peti­

tion for Writ stated a prima facia case and issued a Rule Nisi 

• 
(R. 128-129). The Plaintiff filed a written response maintaining 

that the lawsuit was for common law negligence, not for breach of 

the duty of fair representation and that the cause was not pre­

empted. After oral argument, the District Court of Appeal, Third 

District dismissed the Petition for Writ of Prohibition (R. 144). 

Mudgett ys. Gale. 366 So.2d 901 (Fla. 3 DCA ), cert. den. 376 

So.2d 74 (Fla. 1979), cert. den. 444 U.S. 1080 (1980). 

On January 25, 1979, Plaintiff sought rehearing as to the 

dismi ssal of Wi 11 iam Mudgett from the lawsu i t (R. 142). The 

motion was denied. No appeal was ever taken by the Plaintiff 

from this Order and Mudgett is no longer involved in this cause 

as a party. 

The National Union filed its answer and affirmative defenses 

on March 6, 1979 (R. 163-169). The National Union denied the 

material allegations of the complaint and set forth affirmative 

• defenses of lack of subject matter jurisdiction, failure to join 

indispensible parties and that no legal wrong was shown by the 
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Plaintiff (R. 163-169). On May 6, 1980, the National Union filed 

• an amended answer which included the additional defenses of lack 

of special damages and failure to mitigate damages (R. 239). 

On September 2, 1980, the Na tional Un i on moved for summary 

judgment or to dismiss the claim (R. 318-319). The National 

Union maintained that based upon the pleadings, discovery mater­

ials and affidavits, the proximate cause of Plaintiff's injury, 

was not the Defendant's failure to represent the Plaintiff at the 

administrative proceeding but actions committed by the Plaintiff 

(R. 318-319). The National Union also moved to strike the claim 

for puni ti ve damages because such an award was contrary to the 

recent decision of the Uni ted States Supreme Court in Inter­

national Brotherhood of Electrical Workers ys. Faust, 442 U.S. 42 

(1979) (R. 326-327). The Court denied the motion for summary

• judgment but struck the claim for punitive damages (R. 362, 363). 

On November 3, 1980, the National Union moved to dismiss the 

complaint for failure to join an indispensible party. In this 

motion, the National Union maintained that in cases involving 

breach of the duty of fair representation, the Employer and not 

the Union is liable for back pay (R. 393-394). Therefore, the 

National Union argued that the Employer was an indispensible 

party. The trial Court denied the motion but granted leave to 

bring in the United States (Plaintiff's Employer) as a third 

party defendant (R. 450). Defendants sought certiorari review, 

by the District Court of Appeal, Third District, of the trial 

couirt's denial of leave to amend. This peti tion was denied. 

• 
Mudgett ys. Gale, 407 So.2d 1122 (Fla. 3 DCA 1981). 
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The National Union filed a third party complaint against the 

• Uni ted States (R. 451-470). The Uni ted States removed the case 

to the Southern District of Florida (R. 474-601). On September 

3, 1981, the Distict Court reiTlanded the cause to the Circuit 

Court with instructions to dismiss the United States of America 

as a Third Party Defendant (R. 356-657). 

The cause then came on for trial before the Circuit Court. 

At the close of the trial, each party was directed by the Circuit 

Court to prepare a written closing argument and a proposed final 

jUdgment (TR. 594). Both parties filed their written closing 

arguments and proposed findings of fact and conclusions of law on 

May 7, 1982 (R. 704-840). 

The final judgment sought review was entered on June 9, 1982 

•
 
(R. 882-895). The Court awarded the Plaintiff $250,000.00 compen­


satory damages and $150,000.00 punitive damages against the Nat­


ional Union. In allowing punitive damages, the Court found that
 

this was a case for common law negligence and its previous re­

liance upon International Brotherhood of Electrical Workers ys. 

Faust, supra. decision was incorrect CR. 894-898). 

The National Union moved for rehearing, to recalculate 

compensatory damages and to strike punitive damages CR. 841-864). 

This petition was denied by Order of the Circuit Court entered 

July 13,1982 CR. 870-873). The National Union appealed the 

final judgment of the Circui t Court to the District Court of 

Appeal, Third District (R. 877-878). 

• 
After hearing oral argument, the District Court of Appeal on 

July 17, 1984, issued its opinion in this cause (R. 896-906). 

The Court held that subject matter jurisdiction was present as 
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this cause did not involve the duty of fair representation (R. 

• 901). Consequently, the National Union owed a common law duty to 

the Plaintiff to act wi th reasonable care which the National 

Union breached (R. 902). The Court characterized Plaintiff's 

cause of action as the negligent infliction of emotional distress 

(R. 902). Overruling the trial Court's factual finding that 

malice was present sufficient to overcome the impact rule, the 

District Court of Appeal, Third District held the claim barred 

because no impact was present (R. 902-903). The Third District 

certified the following question to this Court: 

• 

"Should Florida abrogate the "im­
pact rule" and allow recovery for 
the physical consequences resulting 
from mental or emotional stress 
caused by a negligent ommission on 
the part of a defendant in the 
absence of both defendant in the 
absence of both physical impact 
upon the Plaintiff and malicious 
conduct by the defendant ?" (R. 
904-905). 

Plaintiff petitioned for rehearing arguing that regardless of the 

correctness ~ DQU of the District Court of Appeal decision on 

impact, all of Plaintiff's damages were not based upon emotional 

distress since Plaintiff had lost her job as a result of the 

National Union petitioned for rehearing contending the Court 

lacked subject matter jurisdiction. 

Both petitions were denied by Order dated September 7, 1984 

(R. 906). 

Plaintiff then filed a notice to invoke this Court's dis­

cretionary jurisdiction based upon the certified question of the 

• District Court of Appeal. In conjunction with the notice, Plain­

tiff moved to stay the issuance of the Mandate by the Third Dis­
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• 
trict. On September 19, 1984, the Third District granted the 

motion to stay issuance of Mandate pending the decision of this 

cause by this Court. 

On September 21, 1984, the National Union filed a cross 

notice to invoke discretionary jurisdiction on the grounds of 

conflict of decision. 

III 

STATEMENT OF THE FACTS 

Plaintiff, as the prevailing party in the trial Court, is 

enti tIed to have the facts and all inferences taken therefrom 

assessed in a light most favorable to her. Plaintiff will review 

the facts in a light most favorable to the Plaintiff as the pre­

vailing party. 

• 
Joe Albanese, at all times material to this cause, was presi­

dent of Local 2447 of the American Federation of Government 

Employees (TR. 152). The bargaining uni t was located at the 

Homes tead Ai rfo rce Base (TR. 162-163) • PIa intiff was not a 

member of the barga ining unit of Local 2447 (TR. 163, 319). 

Plaintiff was a member of the National Union (TR. 314). The 

Plaintiff was not under the Union contract with management (TR. 

166). The Local collected dues from the Plaintiff (TR. 198, 

220). 

Albanese heard that Plaintiff was terminated from her job 

(TR.168). He called Captain Bernstein, Plaintiff's immediate 

supervisor who initiated the termination order, and asked, unsuc­

cessfully, for a meeting (TR. 168-169). Albanese then called 

• Kenneth Blaylock, the vice president of the fifth district of the 

National Union (TR. 169). Blaylock told Albanese to have the 
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Plaintiff request a hearing and indicate that her representative

• was to be the National Union (TR. 170, 224). A letter was sent 

by the National Union appointing Mr. Mudgett as the Plaintiff's 

represen tati ve (TR. 316). Al banese ga ve Mudgett, a national 

representative of the American Federation of Employees, Mrs. 

Degrio's file (TR. 171-172, 226). Mudgett never asked anything 

of Albanese in this matter (TR. 226). Albanese did not know what 

was in Mrs. Degrio's file (TR. 200). 

•
 

Albanese learned that Mudgett did not show up at the admin­


is tra ti ve hea ring on Pla in ti ff' s removal from fede ral serv ice
 

which occurred on September 9, 197? (TR. 174). Albanese sent a
 

mailgram to the Administrative Law Judge who heard the case (TR.
 

175) • He also contacted Jim DeLisle, another national repre­


sentati ve (TR. 175). Albanese contacted Forest Wooten,
 

Blaylock's successor as Fifth District vice president (TR. 175).
 

He received two letters from Forest Wooton which were admitted 

into evidence as Plaintiff's Exhibits 13 and 14. 

In November, 1977, Mudgett attended a meeting of Local 2447 

(TR. 184). Various members of the Local were present (TR. 185, 

257, 303-304). At this meeting, Mudgett stated that he knew 

about the hearing of September 9th but did not attend (TR. 186, 

211). Mudgett told the Plaintiff that he was on vacation and had 

gi ven the file to another represen ta ti ve (TR. 413). Mudget t 

claimed that he was never notified of the hearing (TR. 259, 278). 

La ter Mudgett s ta ted tha t he was on vaca t ion and had turned it 

over to someone else (TR. 259, 280). Mudgett admi t ted knowing 

• about the hearing (TR. 259). He told the group at the meeting 

that if he had been present, the Defendant would have won (TR. 
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210, 260). Mudgett stated that he would get the case reopened 

(TR. 210). 

• Mary Galloway saw Plaintiff soon after her termination. 

Plaintiff was distraught and consumed wi th the fact that Mr. 

Mudgett did not show up at the hearing (TR. 243). Eight days 

after the hearing, Plaintiff fell at home (TR. 273). Subsequent 

to the fall, Galloway visited the Plaintiff at Doctor's Hospital 

where the Plaintiff was hospitalized for a hemorrhage (TR. 244). 

Galloway observed that the Plaintiff had changed. Plaintiff's 

attention span was bad (TR. 244). Plaintiff could not finish 

sentences (TR. 245). 

• 

John Gustefson was the chief steward of Local 2447 (TR. 

291-292). The Plaintiff was an associate member of the Local 

(TR. 294). As such a member, the Plaintiff recei ved insurance 

and representation through the national representative (TR. 296). 

Gustefson was called by Plaintiff in June of 1976 and told that 

she had been fired by Armed Forces Entrance and Examination Sta­

tion (rR. 300). Mr. Gustefson suggested that the Plaintiff con­

tact the national office for assistance (TR. 300). The contact 

was made and Mudgett was appointed (TR. 301). Mudgett never 

discussed the Plaintiff's case with Gustefson nor did he ever ask 

Gustefson for assistance. Gustefson called Washington, D.C. 

prior to the hearing to find out what the National Union was 

going to do about representing the Plaintiff (rR. 318). 

Joe Levy is the Plaintiff's husband (TR. 332). Prior to the 

September 9, 1976 hearing, the Plaintiff was very distraught by 

her dismissal from the Government (TR. 333). Prior to her dis­

• missal, she was a conscientious woman who was proud of being a 
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civil service employee (TR. 333). Levy described the failure of 

MUdgett to show up at the hearing as the straw that broke the 

• camel's back (TR. 334). Subsequent to the hearing, the Plaintiff 

was morose, did not feel well and was emotionally hurt (TR. 334­

-335). Plaintiff was hospitalized subsequent to Mudgett's fail­

ure to appear at her hearing. After her hospi talization, the 

Claimant's physical condition was poor (TR. 335). Her left hand 

was partially paralyzed (TR. 335). Her speech was impaired (TR. 

336). Plaintiff could no longer pursue the same activities as 

she previously did (TR. 336). 

• 

Plaintiff, a sixty (60) year old woman, is a high school 

graduate with no special schooling other than secretarial train­

ing (TR. 336). Plaintiff learned of her dismissal from the civil 

service, in June of 1976 when Captain Bernstein gave the Plain­

tiff the dismissal papers when Plaintiff was at a beauty parlor 

(TR. 389-390). Plaintiff received a satisfactory rating in 1973, 

1974 and 1975 (TR. 392-393). After Plaintiff received the letter 

from Captain Bernstein she contacted Mrs. Galloway (TR. 394 >.. 

Plaintiff knew that she could prove that the charges were not 

correct (TR. 394). Plaintiff notified the National Union of 

her dismissal. She then received a letter appointing Mr. Mudgett 

as her representative (TR. 397). Plaintiff wrote to Mr. Mudgett 

on July 19, 1976 giving him certain information about her case 

(TR. 398). Mudget t never contacted the Plaintiff before the 

hearing (TR. 398, 425). Plaintiff knew very little about the 

procedures before the administrative board which is why the Plain­

tiff needed representation before the administrative body (TR. 

399) • 

-10­



At the hearing of September 9, 1976, the Plaintiff had her 

witnesses present (TR. 400-401). Plaintiff was going to testify 

and refute the charges (TR. 401). Mr. Mudgett never contacted 

the Plaintiff (TR. 402). Mudgett never showed up at the hearing 

(TR. 403). The hearing officer, Mr. Friedman, was not able to 

contact Mudgett (TR. 403). Friedman asked the Plaintiff if she 

wanted to go on wi th the case in the absence of Mudgett (TR. 

404). Plaintiff did not wish to proceed as she was not capable 

of representing herself (TR. 404). Plaintiff decided not to go 

forward at that time without representation (TR. 411). The hear­

ing examiner stated that Mudgett could write a letter to the 

hearing examiner explaining his absence (TR. 522). At a later 

time, Mudgett told Plaintiff that he had written such a letter 

(TR. 522). Plaintiff stated that her termination was the most 

upsetting event to occur in her life (TR. 528). 

•	 After the hearing, Plaintiff felt like her whole life had 

gone away from her (TR. 407). She was not able to sleep or eat 

(TR. 407). The whole world was against her (TR. 408). Her life 

was going down the drain (TR. 408). 

Plaintiff fell eight days after the hearing in September of 

1976 (TR. 503). Plaintiff does not remember where or how she 

fell (TR. 504). Plaintiff was subsequently hospitalized at Doc­

tor r s Hospi tal where she was operated on (TR. 408). Since her 

hospitalization, the Plaintiff has been unable to type. Her left 

hand is partially paralyzed (TR. 407). She developed hepati tas 

at the hospi tal from a transfusion of blood (TR. 409). She is 

much weaker since her hospitalization (TR. 410) • 

•
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