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A, Preemption

Not every 1labor case 1is preempted. The leading case

concerning preemption is San Di
Garmon, 359 U.S. 236 (1979). There, the Supreme Court set down
the test that preemption in labor matters applies to activities
arguably subject to section 7 or section 8 of the National Labor
Relations Act. State regulation of such matters must yield to

the federal enactment.

436 U.S. 180 (1978), the Court revisited
the arguably prohibited language of Garman:

"The critical inquiry, therefore,
is not whether the state is
enforcing a law relating
specifically to labor relations or
one of general application but
whether the contraversy presented
to the state court is identical to
(gs in Garner or different from as
in Earmer) that which could have
been, but was not, presented to the
labor board. For it is only in the
former situation that a state
Court's exercise of Jjurisdiction
necessarily involves a risk of
interference with the unfair labor
practice Jjurisdiction of the board
which the arguably prohibited
branch of the Garman doctrine was
designedto avoid", Id, at 197.

Applying the above mentioned rule to the case at bar, the present
contraversy, could not have been presented to the Labor Board.
Additionally, the remedies available in common law are different
from those available from the Labor Board and there is no danger
of duplication of the remedies sought in a c¢ivil action.
Sears: - -Raebuck. : -

Consequently wunder Garman and under the d

Company, decision, there is no preemption.
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Recently, the Supreme Court has considered two preemption

cases. Both apply the Gaprman test as refined by the Court in

U.S. — 103 Socto

453 (1983), the Plaintiff sued a Union for interference with
contract. The same individual who had previously filed an unfair
labor practice complaint arising out of the same factual
circumstances against the Union with the Regional Director of
the National Labor Relations Board. This complaint had been
dismissed. The Supreme Court held that the claim was preempted
because the exact same claim could be and was made before the

state court and National Labor Relations Board. The second case,

B

e, _..U.S. -, 103 S.ct. 3172 (1983)

involved strike breakers who were fired by an employer after a
settlement of the strike despite employer promises of no layoff
at the conclusion of the strike. The strike breakers sued for
fraud and breach of contract. The Supreme Court in that case
held that the <c¢laim was not preempted because the dispute
presented to the Court and the Board were not the same. Thus, by
virtue of the two cases decided it is apparent that if the cases
are identical, although labeled differently, preemption applies,.
But if the disputes are different, then preemption does not
apply. As previously mentioned, applying the foregoing rule to
the present case, it is apparent that the disputes are different

and therefore there is no preemption.

National Union relies upon

~21-
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effort to establish that this cause is preempted. However, as is
clearly pointed out in the opinion, Olguin was a member of the
collective bargaining unit. Therefore the Court correctly ruled
that Mr. Olguin's rights were a matter of federal law and no
amount of "artful pleading® could metamorphise the essence of the
lawsuit into a state law matter, In the present case, Plaintiff
is not a member of the collective bargaining unit and no federal
rights are at issue. Qkguin is not controlling here,

C.

Failup d

Plaintiff has no dispute with the general rule that a

failure to exhaust administrative remedies goes to the essence of

the trial court's subject matter Jjurisdiction. Pushlkin -vs
Lombard, 279 So.2d 79 (Fla. 3 DCA), t;-den; 284 So.2d 396

(Fla. 1973). This rule has no application in this cause,.

The administrative regulation referred to by the National
Union concern the violation of fiduciary obligations. The
National Union does not indicate what fiduciary obligations are
covered by the administrative regulations. Needless to say here,
the failure to attend the administrative proceeding on the part
of the Union does not violate any fiduciary obligation, No
exhaustion of administrative remedies is present,

Alternatively, since exhaustion was plead as an affirmative
defense, the burden was on the Defendant to prove its defense.
In this regard, the trial court found, in paragraph 37 of the
final Jjudgment, that Defendant had not proved either the
Plaintiff's failure to exhaust administrative remedies or what

administrative remedies were prerequisite to a suit for common

-22-
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law negligence (R. 891). This finding is supported by a
reasonable view of the evidence, The Order ought be affirmed.

THE PUNITIVE DAMAGE AWARD SHOULD
NOT BE STRIKEN.

In the final judgment, the trial Court realized that it had

previously made a mistake in denying Plaintiff's punitive damage

claim, The Court recognized that Inte

El

3, 442 U.S. 42 (1979) did not apply to
labor Union s as a whole but only applied to labor Union s
involved in breach of the duty of fair representation. Since
this cause was governed by the comm considered that Egust did not
bar punitive damages and awarded the Plaintiff $150,000,00 as
punitive damages (R. 895).

The National Union argues on appeal that the award of
punitive damages is harmful error because there is no predicate
or prerequisite for punitive damages through the offering of
evidence on the financial condition of the Defendant by
Plaintiff. Such evidence 1is not required as part of the

Plaintiff's case. n, 314 So.2d 762 (Fla. 1975).

No reversible error is present.

As noted by the trial Court in the final judgment, and as
argued in this brief, the evidence necessary to establish the
required willful and wanton conduct overcome the impact rule is

the same as to allow punitive damages to be awarded. Stetz- vys,

- Company.

Therefore, the proof had to be the same to establish both
Plaintiff's compensatory damage claim and punitive damage claim.
-23-
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Contrary to the argument of the National Union , no due process
rights have been violated since the evidence from the Plaintiff
would, of necessity, have been the same. The award of punitive
damages should be affirmed.
CONCLUSION
Based upon the foregoing cases, statutes, arguments and

other authorities, Petitioner, JOELLA DEGRIO, respectfully
requests that this Court abrogate the impact rule in favor of the
doctrine of reasonable foreseeability with regard to emotional
injury, and reverse the decision of the District Court of Appeal
denying Petitioner recovery due to the impact rule. Petitioner
further requests that this court affirm the decision of the
District Court of Appeal with regard to subject matter
jurisdiction, punitive damages and proximate cause,
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