


In conclusion, it seems incredible that Petitioner has
attempted to condition or restrict the exercise of public rights
so commonly held and of right for so long that they have been
taken for granted down through the millenia. Where Florida's
beaches and the sea provide recreation, refreshment, delight,
health, awe and mystery, there is something obscene about anyone

trying to barricade access to a source of renewal and wonder:
". . . the heaven, the stars, the light, the

air, and the sea are all of them things belonging

so much in common to the whole society of man-

kind that no one person can make himself master

of them, nor deprive others of the use of

them. . . "

Sullivan v. Richardson, 14 So. 692, 709 (Fla. 1894).
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THE CITY HAS A LEGAL DUTY TO
ENSURE THE PUBLIC'S HEALTH, WELFARE
AND SAFETY AND CANNOT CHARGE
FOR A DUTY ALREADY OWED

The City complains of having to provide its beaches with
police protection, sanitation, ramp maintenance and traffic regu-
lation. On the one hand, the city, composed of many hotels,
motels, restaurants and other tourist-oriented businesses adver-
tises its beaches as a tourist attraction. On the other hand,
the city, after encouraging people to visit the beaches,
complains about having to perform the duty of keeping a safe,
clean and orderly city for visitors.

From Petitioner's brief, one is given the impression that the
fine beaches located within the city are a burden and a chore for
the Petitioner. Not once is it recognized that the beach is a
priceless asset to the city. It is well known that people come
from all over the state, country and world to visit the beaches
within the Greater Daytona area. Merchants and innkeepers derive
a substantial income from the lure of the sea and beaches. Thus,
the city businessmen directly benefit from the public's use of
the beach. City businesses and the city government itself

heavily depend upon the beaches being kept orderly and clean for
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visitors. Of course, other public streets and gathering places
within the city likewise receive police patrol and litter pickup.
In effect, Petitioner is complaining about taking care of the
goose that lays the golden egg.

But even if it were not in the city's economic self-interest
to patrol the beach and pick up trash (as it does elsewhere
within the city), the Petitioner would still have a legal duty to
do so.

Chapter 20951, Laws of Florida (1941), declared that portion
of Dunlawton Avenue from Atlantic Avenue (AlA) easterly to the
ocean a state road. The so-called "ocean extension" of Dunlawton
was never included within DOT's functional re-classification
scheme when public hearings were held by DOT [TA-73 & 74]. Under
Point II of the undersigned's amicus brief before the Fifth DCA,
the argument is made that Dunlawton's ocean extension remains a
state road to this day.

Judge Dauksch, in the opinion now under review, stated at
page 654 that:

"The state along with the Board of Trustees
of the Internal Improvement Trust Fund and
Department of Natural Resources in its
amicue brief, argues that the Atlantic Ocean
beach is a state road and therefore only the

state has control over it. Both of these
positions miss the point.
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"The Atlantic Ocean beach is precisely what it
is described to be - a beach. A beach is not
a road. . . . Section 337.29(3), Florida
Statutes by itself cannot provide a basis for
alienating property which is constitutionally
vested in the State of Florida. See Article
X, Section 11, Florida Constitution (1968);
State ex rel. Ellis v. Gerbing, 47 So. 353
(Fla. 1908) (sovereignty in tidal lands are
held for the benefit of the people and that
trust can never be wholly alienated)."

For the record, the undersigned has never made any arguments
regarding whether title to the Atlantic Ocean beach was
alienated. Rather, the undersigned merely argued that a road
perpendicular and leading to the beach, Dunlawton Avenue, had
never been re-classified into a local road by DOT.

Notwithstanding the issue of whether Dunlawton's extension
leading to the beach is a State or local road, the Atlantic Ocean
beach and its access roads are being used by motorists seeking
beach entry and beach passage. An implied dedication of the
beach access ramps for road purposes has clearly taken place.
Section 95.361, Florida Statutes.

Petitioner's Brief, page eight, recounts the city manager's
testimony that the tolls were being used for "public works, the
pick-up of garbage and trash and keeping the beach approaches

passable. . " The City also provides police patrol on the

beach.
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The city a;iyes that it must collect money for these basic
e
govermental. éet if the access ramps leading to the beach are
considered part of the same street system running through the
city and over the beaches, then it is clear that the city must
provide regular grading to the access ramps to keep them safe.
A municipality has a duty to keep its streets in a safe con-

dition, both as to their lawful use and as to their surface

requirements. [Emphasis added.] City of Tampa v. Eason, 198

So. 753 (Fla. 1941).

Similarly, a municipality like the Petitioner must provide
police protection, sanitation and trash pick-up and rescue ser-
vices as duties to the public which cannot be made contingent
upon beachgoers paying a toll to state-owned lands. For the
Petitioner attempts to impose a toll for general police and
rescue (fire) protection without the use by the public of any
municipal facility or improvements. Beachgoers, on the beach,
are no different than any other state or local citizen traveling
elsewhere within the city who is owed police and rescue protec-
tion. Police and fire or rescue service are governmental duties
owed generally to the public. 1982 Op. Atty. Gen. Fla. 082-10,

23 (February 23, 1982).
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The Fourth DCA has held that the disposition of sewage,
refuse and rubbish involve the well-being and health of a com-
munity. The health of a community demands that garbage be

removed. The necessity creates the duty and it is incumbent upon

a municipality to assure its collection and disposal. AlA Mobile

Home Park v. Brevard County, 246 So.2d4 126, 130 (Fla. 4th DCA

1971).

What are duties of a municipality should be determined on a

case by case basis. In Barth v. City of Miami, this court

opined:

"What are governmental functions and what are
corporate authority or duties of a municipality
are not comprehensively defined in the law but
are to be determined in each case upon a judicial
interpretation. . . . "

[Emphasis added.] 1 So.24 574, 577 (Fla. 1941).

On thing is clear in the law regarding a municipality's

authority or police power:

"The public duties of municipalities are by

law required to be performed so as to do no
injury to private rights that is not immediately
essential to conserve the public peace, health,
safety, morals and general welfare." [Emphasis
added.] Maxwell v. City of Miami, 100 So. 147,
149 (Fla. 1924).

In the case sub judice, the Petitioner attempts to employ
municipal police power and municipal governmental duties as a

means of controlling entry to the sovereign foreshore and its
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recreational adjunct, the soft sand area. The rights to use
constitutional trust property and the soft sand beach are clearly
fundamental, organic rights stemming from ancient common law and
now, as well, from Florida Constitutional law. The exercise of
Petitioner's "home rule" authority under Chapter 166, or police
power authority, comes into direct conflict with the exercise of
the public's organic, constitutional rights.

The organic law contains limitations upon police and munici-
pal powers that may be sought to be conferred by statute. 1Id. at
149. See also Section 166.021(3)(c), Florida Statutes.

Ordinances must not be inconsistent with the general laws
of the state, including the common law, equity and public policy.

Blitch v. City of Ocala, 195 So. 406 (Fla. 1940).

If any doubt exists as to the extent of a power attempted to
be exercised by ordinance which may affect state law, the doubt

is to be resolved against the ordinance. City of Miami Beach v.

Rocio Corp., 404 So0.2d 1066 (Fla. 3rd DCA 198l1) cert. denied at

408 So.2d 1092,

Interestingly enough, Petitioner's Ordinance 82-14, Section
3, refers to municipal government duties as "beach-related
services." The Petitioner is no longer discharging its govern-

mental duty but suddenly becomes the provider of
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"beach-related services." But what is the difference between
governmental duties and "beach-related services"?

Is the city policeman who arrests an assailant in an assault
and battery incident on the beach providing a "beach-related
service" merely because the assault and battery took place on the
beach as opposed to on AlA?

Or, is the repair of a pothole on a street leading to the
beach, but located some distance from the beach, the provision of
a "beach-related service"?

Are the crimes, refuse and needs of humanity "beach-related"
merely because they happen to occur on the beach?

And how is it that the need for traffic regulation on the
beach is a need different than that of traffic regulation
elsewhere in the city so that the cost of speed limit signs,
posted on the beach, qualifies for beach toll money?

Petitioner asserts that because beach toll revenues were kept
in a separate account, the money was not co-mingled with general
revenue and therefore not a general revenue-raising measure.

No records were kept by Petitioner of the amount of time a
particular grader was used at the beach ramps versus at any other
location. No records were offered which would have shown the
number of hours a policeman spent at the beach versus time spent

elsewhere.
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‘ To the extent toll money is used for salaries or other
costs is also the extent to which the general revenue fund is
relieved. Consequently, the use of toll money indirectly raised
or relieved the general revenue fund balance.

Moreover, as Judge Dauksch observed at page 655 of the deci-
sion under this court's review, supra, the Petitioner's ordinance
must fail because monies collected are not paying for only those
"beach-related services" caused by vehicular use. Vehicular use
does not, per se, cause police protection, sanitation and trash

clean-up.
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THE PLACEMENT OF BARRICADES
UPON ROADS LEADING TO THE BEACH VIOLATES
THE RIPARIAN RIGHTS OF THE PUBLIC

Riparian rights are rights deemed to exist as a matter of

constitutional rights and property law. Feller v. Eau Gallie

Yacht Basin, Inc., 397 So.2d 1155 (5th DCA 1981); Game and

Freshwater Fish Commission v. Lake Islands, 407 So.2d 189, 191

(Fla. 1981).

Section 197.228(1), Florida Statutes, offers a good defini-
tion of riparian rights. By common law, they include
ingress/egress, boating, fishing and bathing.

The Petitioner, in the case sub judice, barricaded various
public rights—-of-way leading down to the ocean beaches from
Atlantic Avenue. Entry to the beach within Petitioner's city
limits was prohibited from either Atlantic Avenue or the beaches
lying to the south and north of the city's boundaries [TA-18, 23,
36].

Riparian rights arise from ownership of waterfront property.
But they can also arise from public property which lies adjacent
to a waterbody. Chapter 20951, Laws of Florida 1941, describes
Dunlawton Avenue as "continuing in an easterly direction approxi-

mately 180 feet to the Atlantic Ocean Beach." The other access
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ramps were public rights of way leading to the sovereign
foreshore or hard sand area suitable for driving an automobile.
In such an instance, riparian rights would inure to the public.
Riparian rights generally are incident to a street easement
only when and at the points where the street, by express provi-
sion or by intendment, extends to a naviable body of water. City

of Tarpon Springs v. Smith, 88 So. 613 (Fla. 1921).

In City of Tarpon Springs, a street, Anclote Boulevard, ran

to the edge of the Anclote River. A great number of sponging
vessels used the shore at Anclote Boulevard for mooring, loading
and unloading cargo. The public for a long time had freely
enjoyed access from the waters of the river to and over Anclote
Boulevard. 1Id. at 617.

When a private party, in City of Tarpon Springs, tried to

block the public's access to the river along the street this
court was faced with a similar question as the one in the case at
bar. The rule formulated was clear: where riparian rights of
ingress/egress to the water attach to an upland street, no one
can deny the exercise of those rights.

Likewise, Brickell v. Town of Ft. Lauderdale, 78 So. 681

(Fla. 1918), held that the public cannot be blocked from the

water where public streets extend to the water. Moreover, this
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court held that the City of Ft. Lauderdale had a duty to maintain
public use "against encroachments." The New River, in Brickell,
was considered a "natural highway" to which the public had a
right of access. Id. at 684.

The public's riparian rights are not subordinate to private
beachfront owners. Where a private, riparian owner interferes
with the public's exercise of riparian rights, the private owner

must give way. Game and Fresh Water Fish Commission v. Lake

Islands, 407 So.2d 189, 191 (Fla. 198l1).

The Petitioner should be in no better position than a private
owner when exercising control over property (beach access ramps)
which provides ingress and egress to the water.

In Lake Islands, this court struck a State rule which prohi-

bited the use of motorboats on lake Iamonia. It was found that
to deny use of a motorboat was tantamount to depriving an island
owner of riparian rights to the lake and ingress/egress from cer-
tain island property. Similarly, to deny the public access to
the Atlantic Ocean unless a toll is paid also deprives the public
of riparian rights which are meant to be exercised without
restrictions unless such exercise interferes with the rights of
others.

As the state could not do in Lake Islands, Petitioner here

cannot do. The City has shown no compelling, urgent reason to

restrict the public's common law riparian rights.
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NICHOLS V. CITY OF JACKSONVILLE
IS NOT PERSUASIVE

On pages 18 and 19 of Petitioner's brief, it is argued that

the First District Court of Appeal's decision in Nichols v. City

of Jacksonville Beach, 262 So.2d 236 (Fla. lst DCA 1972) is a

better decision than the one by the Fifth DCA now under review.
But no mention is made of the fact that Jacksonville Beach's
ordinance was based upon an enabling statute, Chapter 29187,
Special Acts 1953.7

Under Chapter 29187, Jacksonville Beach was given express
authority to "tax and regulate traffic . . . upon the ocean
beach." ° Thus, the one dollar toll was upheld as a tax sup-
ported by express enabling authority.

Petitioner has no color of authority under enabling legisla-

tion. Moreover, the State of Florida was not a party to the

Nichols case. Although it is somewhat difficult to discern

7/ Chapter 29187 can be traced back to Chapter 18623,
Special Acts of 1937. Undoubtedly, the city needed additional
taxing authority during the Depression.

8/ Chaper 29187 is probably an impermissible a local tax on
the use of state-owned land. See Dickinson v. City of
Tallahassee, 325 So0.2d 1 (Fla. 1975); State ex rel. Charlotte
County, 107 So.2d4 27 (Fla. 1958). See also 253.03(5), Florida
Statutes.
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exactly what is the scope of Nichols, the arguments and issues
raised in Nichols do not appear at all similar to those asso-
ciated with the case sub judice. In fact, the trial court judge,
in Nichols, may not have known or understood that the beach is
either privately-owned in the soft sand area or stéte—owned in
the hard sand area; for the trial court found that if the city
charged one dollar for parking on the beach, it would be a charge

comparable to that of a private parking lot.

-28-



CONCLUSION

The state is vested with the authority to control and admi-
nister sovereign lands. When local "regulation" does more than
merely direct the flow and speed of traffic, enforce local and
state laws for the protection of the public at large, or impose
order on crowds of beachgoers, but instead erects barricades and
obstructs the public's ancient rights, then the line between
police power regulation and proprietary control over sovereign
lands has been crossed. Beach tolls have no rational rela-
tionship to local police power.

Allowing the Petitioner, with its narrow and parochial
interests, to control access to a resource which belongs to all
citizens, not just those who reside within the City, would Dbe a
derogation of sovereignty and the constitutional trust doctrine.
The Board of Trustees, composed of statewide elected public offi-
cials, constitute the only political body capable of representing
the broad interests of all the people of Florida regarding a sta-
tewide resource like Florida's beaches. To relinquish control to
local governments would divide Florida's beaches as many ways as
there are coastal municipalities or counties.

Cities have a legal governmental duty to provide for the
public's health, welfare and safety. The beach lying within the
City of Daytona Beach Shores should receive the same public pro-

tective measures as any other non-beach area of the City.
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Not only are constitutional trust rights and rights of custom
and usage (under Tona-Rama) being violated by the acts of
Petitioner, but the public's common law riparian rights are also
denied.

The Nichols case is not similar to the case sub judice
because it relies upon express enabling legislation, no matter
how questionable that special act may be, and the sovereign's
interest is not represented in Nichols.

This court should uphold the Fifth DCA's decision, but in
doing so, should address the broad public interest of beach
access and the constitutional trust doctrine. The lower court's
decision concerned itself with only municipal powers. It is time
that the trust doctrine be reaffirmed as the public's antidote to
insidious local actions which seek to appropriate and exploit one
of Florida's most valuable resources.

Respectfully submitted,

Ze B N

Lee R. Rohe, Esquire

Assistant General Counsel
Department of Natural Resources
Suite 1003, Douglas Building
3900 Commonwealth Boulevard
Tallahassee, Florida 32303
Telephone: (904) 488-7150
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