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paired. State of Florida, Department of Natural Resources v. 

Contemporary Land Sales, Inc., 400 So.2d 488, 491 (Fla. 5th 

DCA, 1981). Gerbing does not stand for the proposition that 

the State cannot delegate its control over these areas to the 

municipalities of the State of Florida. Further, it is impos­

sible to use Gerbing as a basis for invalidating a beach ramp 

toll unless there is a finding that a toll in fact is contrary 

to the public interest. 

The "Public Trust Doctrine" is well evaluated in a 

comprehensive Law Review article, "Public Beach Access: A 

Guaranteed Place To Spread Your Blanket", 29 U.Fla.L.Rev. 859 

• (1977). This article states clearly that the "Public Trust 

Doctrine" is concerned with private upland owners prohibiting 

the public's access to public beaches and waters. id at 860. 

In this excellent and comprehensive Law Review 

article, not one mention is made of any restrictions by common 

law or by Statute on a beachfront municipality to impose a 

reasonable user fee that is nondiscriminatory. In fact, this 

article, which purports to carefully review this issue in the 

State of Florida proposes a model beach access ordinance to be 

passed by municipalities pursuant to the "Local Government Com­

prehensive Planning Act" of 1975. Section 6.3 of that proposed 

Ordinance regards charging of fees and states: 

"The [local recreation department] may 
impose reasonable and nondiscriminatory 
fees for the use of public beaches and 
public accessways acquired by purchase 
or by dedication to the [local govern­
ment] ." p. 879 
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In New Jersey, the "Public Trust Doctrine" is ap­

plied to beach access. In a landmark case of Borough of 

Neptune City v. Borough of Avon-by-the-Sea, 294 A.2d 47 (N.J. 

1972), the New Jersey Supreme Court stated: 

"We ought also to say that we fully 
appreciate the burdens, financial and 
otherwise resting upon our oceanfront 
municipalities by reason of the at­
traction of the sea and of beaches in 
the summer season to large numbers of 
people not permanently resident in the 
community. The rationale behind N.J.S.A. 
40:61-22.20 certainly is that such mu­
nicipalities may properly pass on some 
or all of the financial burden, as they 
decide, by imposing reasonable beach 
user fees, which we have held here 
must be uniform for all. We think it 
quite appropriate that such municipali­
ities may, in arriving at such fees, 
consider all additional cost legiti­
mately attributable to the operation 
and maintenance of beachfront, includ­
ing direct beach operational expenses, 
additional personnel and services re­
quired in the entire community, debt 
service of outstanding obligations 
incurred for beach improvements and 
preservation, and a reasonable annual 
reserve designed to meet expected fu­
ture expenses therefor. They may also, 
we think, very properly regulate and 
limit, on a first-come, first-serve 
basis, the number of persons allowed 
on the beach at anyone time in the 
interests of safety." p.55 

Therefore, the "Public Trust Doctrine" as it re­

lates to the hard sand area between mean high and mean low 

tides can only be violated if it can be shown that the muni­

cipality is interfering with the public's access to the beach 

and waters to such an extent as to be contrary to the public 

interest. Municipal regulation of protected trust doctrine 
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rights may be necessary in order to prevent injury and to pro­

~ tect the public interest. A.G.O. 079-71 (1979) 

There is not one case, Statute, or Constitutional 

provision cited by the Fifth District Court of Appeal which re­

stricts the municipality·s right to impose a user fee on the 

Atlantic Ocean beach or its access points. There is not one 

finding by the appellate Court that the imposition of a user 

fee is contrary to the public interest, but for a minor hin­

drance to vehicles. The exaction of a toll for the ingress of 

a motor vehicle to the Atlantic Ocean beach is not unreason­

able. 

There are times when the public interest demands 

that there be some impairment of individual freedom and use of 

public water bottoms Sarasota County Anglers Club, Inc. v. 

Burns, 193 So.2d 691 (Fla. 1st DCA, 1967), cert.den., 200 So.2d 

178, (Fla.1967). 

As stated in Gerbing and its successors, the "Pub­

lic Trust Doctrine" exists to protect the public·s right to 

enjoy recreation associated with public waters. It is designed 

to prohibit a private upland owner from hindering public access 

to those waters. If a municipality chose, because of financial 

constraints or otherwise, not to police or maintain the Atlan­

tic Ocean beach, does that promote the public interest which is 

the basis for the "Public Trust Doctrine"? Of course not. The 

"Public Trust Doctrine" must be examined in a context of con­

temporary Florida. The modern issue on the Atlantic Ocean 
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beach is not unfettered access, but overaccess. with massive 

influx of population not only in our Atlantic Ocean cities, but 

especially in Central Florida, the pressure on our beach grows 

daily. That pressure impacts the safety of all our citizens by 

increasing the encounters between pedestrians and vehicles. 

This influx impacts the health of our citizens by increasing 

the debris that humans leave behind. Congestion brings with it 

the increased incidence of crime. The pressure of increased 

vehicles has a substantial impact on the environmental health 

of the beach and its dunes itself. If it can be argued that 

the "Public Trust Doctrine" prohibits the imposition of a beach 

ramp toll, how does that support the public interest element 

which is the underpinning of the "Public Trust Doctrine"? If 

there are no places to park off of the beach when the beach 

becomes full, is not the public practically restricted in its 

right to access these public waters? If municipal public works 

are not continued to remove debris and sand buildup to allow 

vehicles to enter and to travel along the Atlantic Ocean beach, 

will not this practically restrict the public's access to this 

beach? 

In light of modern times and pressures, the imple­

mentation of a rational nondiscriminatory user fee, designed to 

improve the access and quality of life to people enjoying the 

Atlantic Ocean beach is in fact, an enhancement of the "Public 

Trust Doctrine". To rationalize otherwise, is to deny the 

reality of modern Florida. Like ostriches, we must not stick 
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our heads in the sands of our beach to avoid the reality around 

us. 

"The law regarding the public use of 
property held in part for the benefit 
of the public must change as the pub­
lic's need changes. The words of 
Justice Cardozo expressed in a differ­
ent context nearly a half-century ago 
are relevant today in our application 
of this law: 'We may not suffer it to 
putrify at the cost of its intimating 
principle.'" (Clark, Ed-N-G), Waters 
and Water Rights, at 202 (1967) 
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ARGUMENT AS� TO POINT III 

POINT III:� IS ORDINANCE 82-14 A VALID EXERCISE OF THE 
CITY'S REGULATORY POWERS OR A REVENUE­
RAISING MEASURE? 

An additional statement contained in the Fifth 

District Court of Appeal's Opinion is as follows: 

• 

"The Ordinance also cannot be con­
sidered a valid exercise of the 
City's regulatory powers because 
it represents a purely revenue­
raising measure for underwriting 
various governmental activities 
and, as such, is not regulation. 
But, see Nichols v. City of Jackson­
ville, 262 So.2d 236 (Fla. 1st DCA, 
1972) (imposition of a toll to con­
trol vehicular traffic was held to 
be valid exercise of City's regu­
latory power). id at 654 

This argument was never made to the Court by the 

Respondents. No record was made by the Respondents indicating 

in any way that the charges by the City do not relate to the 

cost of the regulation. No citation is made to the record or 

to any facts contained therein in the Fifth District Court of 

Appeal's Decision providing any basis that the funds generated 

were used for other than direct beach-related expenses. The 

very words of Ordinance 82-14 and the implementation of that 

Ordinance as established in the record show that all funds were 

used for direct beach-related expenses necessary for the 

protection of the public health, safety and enjoyment of the 

Atlantic Ocean beach. 
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In Chase v. City of Sanford, 54 So.2d 370 

(Fla.195l), this Court stated: 

"The mere fact, however, that some 
revenue might result to the City 
from the operation of the parking 
meters does not, ipso facto, clas­
sify the charge as a tax; and many 
decisions may be found in which 
ordinances authorizing a City to 
apply the revenue from parking 
meters not only to the narrow and 
restricted purpose of a mere instal­
lation, operation and maintenance 
of the meters, but also to the broad 
purposes of general traffic control, 
have been upheld as a valid use of 
revenues derived from the exercise 
of the City's police power." p.72 

In that same Opinion, this Court cited the 

authority of State v. City of Miami Beach, Fla., 47 So.2d 865 

•� 
and stated:� 

"It was held in the City of Miami 
Beach case that a covenant by the 
City to fix and maintain rates and 
collect charges for the use of its 
off-street and on-street parking 
facilities sufficient to the pay 
the principal and interest on 
bonds issued for the purpose of 
acquiring, equipping, maintaining 
and improving existing and addition­
al parking facilities was proper. 
The off-street and on-street park­
ing facilities maintained by the 
City of Miami Beach are part of one 
general regulatory scheme to con­
trol and regulate the tremendous 
amount of traffic there and the cost 
of improving and extending which 
necessitated the issuance of the 
bonds there involved." id at p.373 

There is no legal requirement that the funds gener­

ated by the beach ramp toll be attributable precisely to cost 
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attributable to vehicles. There only must be a reasonable re­

lationship of the Ordinance to the legitimate City purpose of 

having those persons who create a need for municipal expendi­

tures and who benefit from such expenditures contribute toward 

the funding of the services provided by the expenditures. The 

fact that the City has made a determination not to attempt to 

collect a user fee from people who enter the beach by foot or 

to collect tolls at heavily-trafficked points of entrance does 

not invalidate the Ordinance. It is a rational legislative 

decision. In The Estate of Leo Greenburg, 390 So.2d 40 (Fla. 

1980), this Court stated: 

"Where utilizing the rationality test, 
the equal protection clause is not 
violated merely because a classifica­
tion made by the laws is not perfect. 
Equal protection does not require a 
State to choose between attacking every 
aspect of the problem or not attack­
ing it at all, and a Statutory discrim­
ination will not be set aside if any 
statement of facts reasonably may be 
conceived to justify it. Dandridge v. 
Williams 

To be constitutional, a statutory classification 

need not be all-inclusive. Newman v. Carson, 280 So.2d 426 

(Fla. 1973). 

In Hull v. Board of Commissioners of Halifax Hos­

pital Medical Center, 453 So.2d 519 (Fla. 5th DCA, 1984), the 

Court stated: 

"Under Florida's equal protection analy­
sis, appellants have the burden of show­
ing 'that there is no conceivable, factual 
predicate which would rationally support 
the classification under attack.'n 
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In Baldwin v. Montana Fish and Game Commission, 436 

u.s. 371, 98.Ct. 1952, 56 L.Ed.2d 354 (1978), the u.s. Supreme 

Court determined that a Montana Statute requiring non-residents 

to obtain a license to hunt elk was not unconstitutional. That 

Court further found that the license fees were an economic 

means not unreasonably related to the preservation of a finite 

resource and a substantial regulatory interest of the State. 

This is analogous to the City of Daytona Beach Shores' desire 

to preserve a finite resource and to enforce a substantial 

regulatory interest in a clean, safe ocean beach used by thous­

ands of people on a daily basis. Finally, in an early Decision 

by this Court, in Barkow v. McCarthy, 171 So. 314 (Fla. 1936), 

this Court stated: 

" ••• Those who enjoy a privilege rather 
than the general public may be required 
to pay the extra cost of providing and 
maintaining the means to the enjoyment 
of the privilege and the extra cost of 
the supervision and policing of it." 

See also Borough of Neptune City v. Borough of 

Avon-by-the-Sea, 294 A.2d 47 (N.J.,1972). 

In summary, there is absolutely no basis for the 

Fifth District Court of Appeal's determination that the 

revenue-raising aspect of Ordinance 82-14 renders it an unreas­

onable exercise of police power. Further, there is no record 

support whatsoever that the funds were utilized for any other 

purpose than the cost of the reasonable regulation of the At­

lantic Ocean beach. The burden is on those who challenge the 
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Ordinance to provide record support for improper expenditures 

or an unreasonable classification for charging fees for ve­

hicles entering and utilizing the Atlantic Ocean beach. That 

burden has not been met by the Respondents nor the Fifth Dis­

trict Court of Appeal. 
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SUMMARY 

Ordinance 82-14 is a reasonable exercise of munici­

pal police power regarding a subject.which is not prohibited 

nor preempted by the Constitution, Statutes, nor judicial au­

thority. Ordinance 82-14 is not prohibited by Art.X,Sll, 

Fla.Const., the "Public Trust Doctrine n , as it is in fact pro­

moting the gravimen of the "public Trust Doctrine". There is 

no record support either in the words of the Ordinance or the 

record in this cause to show that Ordinance 82-14 created an 

improper classification or generated funds which were used for 

any other purposes than direct regulatory expenses. 
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