


Appellant points to the photos in its Appendix (A-93, 94
and 95) and complains about the crowds on July Fourth weekend.
But its publication, the County reassures its reader:

"The 39-plus million tourists visiting
Florida yearly list beaches as their primary
reason. In St. Johns County, with over 14
million feet of beach to stroll or frolic

we can easily accomodate these prime requie-
ments." [Appendix 5, Page 4]

As a result of the County's undisputed figures we can
show the following:

Towrism dollars generated by beaches:
$106,978, 320

Total undisputed 1984 beach expenses:
$240,076

Beach-related services costs to beach-related
tourism income:
$240,076
$106,928,320

Thus, for an "investment" by the County of only $240,076
annually in the beaches, the County realizes a tourism income
that is a staggering 445 times the amount of the investment!

Nature's greatest gift to St. Johns County is the

Atlantic Ocean beach.
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POINT IV

APPELLANT'S TOLL UNJUSTLY DISCRIMINATES
AGAINST MOTORISTS WHERE PEDESTRIANS PAY
NO TOLL

The County's and City's ordinances only charge motorists
a toll for admission to the beach. People who can walk to the
beach pay no toll.

The trial court took Jjudicial notice of the lack of ade-
quate off-beach parking along the beaches of St. Johns County.
[R-1092] Thus, most beachgoers are forced to drive onto the
beach if they wish to go at all.

In City of Daytona Beach Shores, supra, the Fifth DCA

noted that the city's toll unjustly discriminated against those
who drive to the beach. 454 So.2d at 655.

Using a percentage figure (although invalid) as a solu-
tion to curing discrimination does not work. There are only two
means of getting to the beach: by car or by foot. Consequently,
there are just two classes of beachgoers., One class of beachgoer
does not pay while the other does. Requiring payment from one
class is arbitrary where the paying class is no different, from a
regulatory viewpoint, than the nonpaying class.

On page 36 of its brief, Appellant recognizes that there
are "miles and miles of beach where pedestrians may enter."
Despite this admission, Appellant seeks to justify its discrimi-
natory ordinance on the excuse that it does not have to be mathe-

matically precise under the law.
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Perfection or mathematical precision in classification
is not the issue when there is such a gaping hole in Appellant's
regulatory net.

Citing cases having to do with parking meters, utility
rates, the appointment of a personal representative in probate or
the grouping of lands within a drainage district lend no
authority to Appellant's argument where the facts of the case sub
judice involve the public's rights under a constitutional trust.
Citizens do not have rights to parking spaces or to a particular
utility rate, etc.

One of the cases relied upon by Appellant, Neptune City,

supra, holds that an oceanfront town in New Jersey could not
discriminate against non-residents in charging a beach fee. The
effect of the County's toll is to discriminate against non-
residents or anyone who does not live within walking distance to
the beach. Such discrimination works in favor of wealthy
oceanfront residents or tourists staying at oceanside motels and
resorts. That such a discriminatory intent is one of the hidden
purposes of Appellant's ordinance can be detected in the County's
preoccupation (obsession?) with the number of motorists from out-
side St. Johns County who visit the beach. See "Ratio of Out of
County Vehicles" [R-572].

Florida courts have, of course, struck down ordinances
which discriminate against non-residents of a particular city,
especially in the area of recreational pursuits. City of

Maitland v. Orlando Bassmasters, 431 So.2d4 178 (Fla. 5th DCA

1983).
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As has been demonstrated above, there is no rational
basis for singling out one group of beachgoers (motorists) for
imposition of a toll. Appellant has failed to sustain its burden
of showing how those using their cars to get onto the beach are
any different for regulatory purposes than those who walk.

In Ordinance 84-46, Section 19(c), the County declares
that motor vehicles enable persons to bring:

. « o a disproportionately larger amount of

trash, alcohol, glass bottles and other non

desirable items onto the beaches than do

persons who enter by foot thereby creating a

disproportionate increase in the need for

regulation concerning such items."

First, Appellant's lack of off-beach parking prevents
beachgoers from leaving their car elsewhere than the beach.
Secondly, it can be argued that a car provides a handy trash con-
tainer and a means of transporting the trash off the beach.
People will often use a car to haul chairs, playpens and other
items to the beach which are not going to be left behind as
trash. Thirdly, the County has placed trash barrels along the
beach for everyone's use.

Thus, Appellant's ordinance assumes that people in cars
are more likely to litter than those on foot. The reverse of
this assumption might be the case according to two of Appellant's
commissioners at the July 24, 1984 commission meeting when 84-46

was adopted:

Waldron What I've seen down there at,
Jay can attest to this, down
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there at Mickler's, (Unintel-
ligible) sent some crews down
there once in a while and spent
a lot of time (unintelligible)
that beach.

Sisco Does this come on from driving on
there or from walking?

Waldron Walking.

Sisco Walking? That would reduce the
percentage then.

Waldron I'd say it'd be more in line with
the 87 percent.

Willis I'd say the people walking, they
have to carry everything to start
with and they'd like to lighten
the load going back, so they're
more likely to leave it than the
people down there with a car.
(several persons speaking at once,

unintelligible)
Benet They ain't going to bring it back.
Waldron No they aren't.
Sisco They don't carry it down as a rule
either.
Brubaker Yeah that's right. General rule is

they'll have it down there the majority
of them they just take it out in that
truck

Waldron If they can't eat it or swallow it it's
not coming back. [R-882 & 883]

Section 19(f) of 84-46 justifies the toll on the basis

of reducing the number of cars that "merely cruise" the beach.

Appellant has no way of knowing whether and how many people turn
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away from the toll booths because they are motivated only by a
desire to "cruise" the beach. Appellant also assumes that
"cruising the beach" is somehow an activity worthy of regulation
or prohibition.

The beach in St. Johns County, as in Daytona Beach, is

clearly a public thoroughfare as found in City of Daytona Beach

v. Tona-Rama, supra. Appellant's special acts declare it a

"public highway." The beach in St. Johns County, like that in
Daytona, can be characterized as more than just a place for
swimming or fishing. It is also a place of scenic beauty and
used for enjoyment as a public "paseo" or promenade for
pedestrians and motorists alike. Obviously, people go to the
beach for more than just bathing.

Appellant's ordinance is therefore irrational in the
criteria it uses for classification and justification. If
anything, it reflects nothing more than the idiopathic and sub-
jective notions of its author and enactors. Clearly, it violates
the Equal Protection Clause as being discriminatory because its
classifications are not rationally related to legitimate regula-
tory aims; nor do such classifications even accomplish the
ordinance's avowed purposes.

Moreover, the ordinance seeks to discriminate against
those who are exercising fundamental rights of the most basic

kind. The right of access, for all, to the sea and shore predates
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13
the Magna Charta and Roman law. Indeed, the people's right

to the sea and shore might be thought of, down through angient
and modern history, as an unwritten covenant. The right to
recreate upon and use sovereign lands is one basic to the struc-
ture of society. It is also, since 1970, a Florida
Constitutional right.

Any regulatory scheme which impinges upon such a right

or basic liberty must be stricken. Shapiro v. Thompson, 394 U.S.

618 (1969).

Shapiro, supra, concerned state laws used to deter the
in-migration of indigents. But the Supreme Court saw the statu-
tes as in violation of the right to travel. The right to travel
is so fundamental that the U.S. Constitution makes no mention of
it. Yet the Court, in quoting another case with approval, said
of such a fundamental right that it is so "elementary" that it
was conceived from the beginning to be a "necessary concomitant
of the stronger Union the Constitution created." Id. at 631l.

It is respectfully respectfully suggested that the right
to the use of sea and shore is so long-standing and basic that
it, too, constitutes a fundamental right.

In Skinner v. State of Oklahoma, 316 U.S. 1110 (1942),

the Supreme Court invoked a "strict scrutiny" test for examining
statutory classifications of matters touching upon fundamental

rights. Id. at 1113.

;g/ The Roman concept of res communes came from the Greeks.
And under Roman law, no one was forbidden access to the seashore.
The public was free to use the seashore for purposes of
"retreat." The Public Trust In Tidal Areas, 79 Yale L.J. 762,
763-764 (1970).
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Skinner concerned a state sterilization law for repeat

offenders, but the case also discussed marriage and procreation

as fundamental rights because they are fundamental to the "very
existence and survival of the race." Id.

Other fundamental rights are: the right to vote,14
right of personal privacy15 and certain rights of criminal proce-

16
dure.

Appellee urges that the right of access to sovereign
lands is a fundamental right where such a right is ancient and
highly important to the well-being of a community or society.

The sovereign's authority over sovereign lands is para-
mount but interestingly enough, the public's use to its lands is
an exercise in sovereignty itself where: (1) those lands are
held in trust for the public as beneficiary and (2) sovereignty
itself ultimately rests with the people as enunciated in Martin

v. Waddell, 41 U.S. 367 (1842):

"When the Revolution took place, the people
of each state became themselves sovereign;
and in that character held the absolute
right to all their navigable waters, and
the soils under them, for their own common
use, subject only to the rights since
surrendered by the Constitution to the
general government.,"

[Emphasis added]

14/ Harper v. Virginia Board of Elections, 383 U.S. 663
(1966) .

15/ Eisenstadt v. Baird, 405 U.S. 438 (1972)

1le/ Douglas v. California, 372 U.S. 353 (1963). See also re
basic rights and classifications: State, Department of Health v.
West, 378 So.2d 1220, 1222 and 23 (Fla. 1979).
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To allow the Appellant to exercise control over access
to sovereign land under any regulatory pretext whatsoever, for
regulation does not lawfully operate through placing conditions
upon entry to sovereign land, is to apprehend sovereignty itself
and allow the sovereign to part from a portion of the public

domain.
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POINT V

ST. JOHNS COUNTY HAS A DUTY TO ENSURE
THE PUBLIC'S HEALTH, WELFARE AND
SAFETY AND CANNOT CHARGE FOR A DUTY
ALREADY OWED.

The strident tone of Appellant's Point V, as captioned,
belies the fact that the beaches within St. Johns County are a
tremendous financial asset for the local economy.

Appellant first distinguishes betwen county taxpayers
and "all other persons throughout the world." Next, Appellant
refers to "free extraordinary police and safety protection and
fee maintenance."

The sea and the shore require no "maintenance." Picking
up litter and debris is a duty because it involves the health and
well-being of the community. It is therefore incumbent upon

Appellant to assure the collection and disposal of garbage. AlA

Mobile Home Park v. Brevard County, 246 So.2d4 126, 130 (Fla. 4th

DCA 1971).
Insofar as grading the ramps, local government has a

duty to keep its streets in a safe condition, both as to their

lawful use and as to their surface requirements. City of Tampa
v. Eason, 198 So. 753 (Fla. 1941).
Moreover, Appellant must perform its duties so as to do

no injury to private rights. Maxwell v. City of Miami, 100 So.

147, 149 (Fla. 1924).
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of beach patrol and litter disposal. Pages 5, 6, 71, 9 and 10 of
Appendix 5 reveal that the Appellant and local developers capita-—
lize upon the beach by displaying its pristine and scenic
features in promotional advertisements.

Appellant claims that it is providing "free
extraordinary" duties, but there is nothing in the record to sup-
port such a contention nor is there anything in the record which
indicates the taxpayers are burdened. Appellee, indicidentally,

does not claim that anyone has a constitutional right to police

protection. It is merely claimed that Appellant cannot abdicate
promotion of the general welfare by condition its duty upon the
toll.l7

Considering the fact that the beach attracts many
tourists and new residents who contribute to the local economy,
the return to the economy is much greater (because of the beach)
than the so-called "maintenance" requires. If Appellant had

taken any other comparable area (same square miles as the beach)

and computed its financial needs and return, the beach would far

outshine the other area.
In essence, Appellant is complaining about grooming the

goose that lays the golden egqg.

17/ Quoting with approval from a federal court, the Third
DCA has said:

"The fact that the United State Constitution

does not provide a right to adequate police
protection does not mean that whenever a state or
municipality undertakes to provide such a service
it mya do so in a manner which violates a con-
stitutional right." Higdon v. Metro Dade County,
446 So.2d 203, 207 (Fla. 3rd DCA 1984).
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St. Johns County has a tourist economy. It promotes its
beaches as a way of luring some 1.2 million visitors per year.
[Appendix 5, Page 3]. These tourists spend $106,928,320 annually.

Taxable sales in St. Johns County, in 1983, amounted to
$332,500,000. St. Johns County's total taxable ad valorem pro-
perty value for 1984 was $2,118,600,000. During the last five
years, the taxable value, after deducting all exemptions,
increased over $716 million. [Appendix 5, Page 8]

Surely, with the kind of healthy economy and tax base
noted above, the Appellant has no cause to complain. The duties
performed by Appellant, at the beach, are like its duties
anywhere else within the County. Thus, the same revenue which
pays for the duties performed off the beach should also pay for
duties on the beach. Especially the beach, since the County's
economic welfare depends upon it.

Collecting money at the beach is collecting twice for
the same performed duty. Ad valorem and other lawful sources of
revenue pay for those duties. When Appellant sets up a separate
fund, composed of toll revenue, expenditures from it are normally
expenditures which would be taken from the general revenue fund
if a toll fund did not exist. Consequently, the toll fund
relieves the general fund. And the general fund pays for county-
wide services. Therefore, relief of the general fund is tan-

tamount to indirectly raising general revenue.
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SUMMARY OF ARGUMENT

Appellant can point to no express authority for its
beach toll. Allowing Appellant's toll to succeed would wrest
sovereign trusteeship away from Appellee and grant it to the
County since the County is trying to exercise a right of control
which belongs only to a proprietor of land. The constitutional
trust doctrine bars the Appellant from using "regulation" as a
means of "alienating" (blocking access) sovereign lands.

Rights of custom and usage adhere to the soft sand area.
Appellant's toll likewise interfers with the public's exercise of
rights over the "recreational adjunct" to the sovereign
foreshore.

Appellant's reliance upon home rule authority is

misplaced where local home rule is limited by general law.

Vehicular use of the beach does not cause the "services"
provided by Appellant. Attributing the cost of such services to
only motorists is irrational even when percentages are used. If
Appellant knew what percentage of the beachgoing public arrived
by auto, it would make no difference where one group does not
pay.

The toll proceeds are applied indiscriminately to off-
beach areas and jobs because the County cannot isolate the time
employees spend only at the beach. Determining what is a
“beach-rélated service" which qualifies for toll revenue is an

impossible task.
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Undoubtedly, the toll also violates the Equal Protection
Clause because its classification scheme is irrational. Claiming
that beachgoers arriving by car somehow require more attention
from the regulator simply does not wash. Motorists are no dif-
ferent than pedestrians in each group's use of the beach.

Indeed, county commissioners were in doubt as to which group left
more litter behind. If it is Jjudicially determined that fun-
damental rights are affected by Appellant's classification, then
this Court should hold that toll ordinances are subject to a
"strict scrutiny" test.

Use of sovereign lands is an exercise in sovereignty
from an historical perspective. It is legally impossible for a
subdivision of the sovereign to limit sovereignty. Here, the
very public itself has paramount authority over the County.

Thus, Appellant cannot even "classify" the public into regulatory
classes when the use of sovereign lands (sovereignty) is
involved.

Lastly, Appellant must ensure the public health, welfare
and safety like it does anywhere else within its territorial
extent. Police power duties cannot be made contingent upon beach
tolls. Appellee does not assert this "duty argument" with regard
to tort liability or civil rights actions concerning harm done
someone by crime, but rather with regard to the public necessity
of making police, sanitation and litter disposal unconditionally

available to the beach.
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Appellant has not demonstrated that there is anything
"extraordinary" about the duties performed at the beach.

However, the contribution the beach makes to the local economy is

extraordinary.

Respectfully submitted,
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Lee R. Rohe, Esquire

Assistant General Counsel
Department of Natural Resources
Suite 1003, Douglas Building
3900 Commonwealth Boulevard
Tallahassee, Florida 32303
Telephone: (904) 488-7150

-45~



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the
foregoing Appellee's Answer Brief has been furnished by U.S. Mail
to David G. Conn, Esquire, Post Office Drawer G-1, St. Augustine,
Florida 32084 and C. Allen Watts, Esquire, 926 South Ridgewood
Avenue, Daytona Beach, Florida 323014 and by Purolator to James
G. Sisco, Esquire, Post Office Box 1533, St. Augustine, Florida

32084, tnis (ST day of April, 1985.

G . BAz

Lee R. Rohe, Esquire

Assistant General Counsel
Department of Natural Resources
Suite 1003, Douglas Building
3900 Commonwealth Boulevard
Tallahassee, Florida 32303
Telephone: (904) 488-7150

-46-



