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• body from requi ri ng one group of ci ti zens to pay a hi gher percentage of 

costs for a servi ce or capital improvement than it does to another group 

where such decision is based upon facts that may reasonably be perceived 

to justify such requirement. Certainly the federal income tax law is a 

"case in point." Florida utility rate cases routinely recognize that there 

may be differences in rates charged to bulk users than to individual small 

users. See Pinellas Apartment Associates, Inc. v City of St. Petersburg 

294 So 2d 676 (Fla. 2nd DCA 1972), a garbage collection rate case, wherein 

the court held that: 

liThe establishment of classifications in setting the charges for 
util ity servi ces is permi ssi bl e so long as the cl assifi cati ons are 
not arbitrary, unreasonable or discriminatory and apply similarly 
to all under like conditions. Some inequality in result is not enough 
to vitiate a legislative classification grounded on reason." 

St. Johns County treats all motor vehicle beach users alike. It 

•	 charges all persons who wi sh to take a motor vehi cl e onto the ocean beaches 

during the crowded "summer beach season" a reasonable motor vehicle beach 

user fee. Other recent Florida court cases have also recognized that such 

classification distinctions are legally permissable. In Home Builders and 

Contractors Assoc. v Palm Beach County 446 So 2d 140 (Fla. 4th DCA 1983) 

the Court held that a road impact fee accessed ..Q.!!..l.l against new development 

for the purpose of constructing roads outside the development (said roads 

to be used by or available to the entire general public) made necessary 

by the increased traffic generated by such new development was a valid 

regul atory fee because the fee was reasonably rel ated to the publ i c. costs 

created by the developers use of the land and required the developer to 

•	 pay his "fair share" of the public costs created by such use. Persons living 

outside the development who used the same roads were not required to .Q!l 
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• a similar fee. In addition, the Court held that the fact that certain 

municipalities within the County could opt out of the ordinance and the 

fact that 33 of 37 municipalities did opt out did not deny equal protection 

to those subject to the ordinance. See also Lynn v City of Fort Lauderdale 

81 So 2d 511 (Fla. 1955) wherein the Court held that charges exacted by 

a city for use of on-street and off-street parking facilities are a lawful 

exercise of police power so long as they are reasonably necessary to defray 

expenses of regulating parking in the interest of the welfare of the citizens 

as an entire group and do not have the raising of general revenue as their 

primary purpose. See also Smithers v North St. Lucie River Drainage District, 

supra, holding that statutory provisons relating to classification and 

grouping of marginal lands within a drainage district and the imposition 

of a maintenance tax thereon different from that imposed on other 1ands 

•	 within the district was not in violation of constitutional provisions for 

a uniform and equal rate of taxation. And finally see Rowe v Pinellas Sports 

Authority	 461 So 2d 72 (Fla 1984), wherein the Florida Supreme Court stated: 

"Appellants lastly contend that Florida's tourist development 
tax violates the equal protection clause of the Florida Constitution 
because it does not expressly incl ude cooperatives in the statutory 
tax"ing scheme. This tax has been previously upheld against 
constitutional attack by this Court in Miami Dolphins. Appellants 
have not met their burden of showing that this classification is 
not reasonably related to some legitimate legislative purpose. 
Matthews v Lucas, 427 U.S. 495, 96 S.Ct. 2755, 49 L.Ed.2d 651 (1976)." 
(page 78) 

A blanket judicially created prohibition totally forbidding a 

legislative decision to charge motor vehicle beach users (being 96% of the 

beach user population) while not seeking to charge the few people who enter 

•	 the beach by foot along the mi 1es and mi 1es of ocean beach front, woul d 

thus, in effect, overturn years of United States and Florida court decisions. 

See also Estate of Leo Greenberg 390 So 2d 40 (Fla. 1980) and Markham v 
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•
 

• 

~ 458 So 2d 1122 (Fla. 1984) wherein the Florida Supreme Court stated: 

liThe rational basis or minimum scrutiny test generally employed 
in equal protection analysis requires ..Q.!!..l.l that a statute bear some 
reasonable relationship to a legitimate state purpose. That the statute 
may result incidentally in some inequality or that is not drawn with 
mathematical precision will not result in its invalidity. Rather, 
the statutory classification to be held unconstitutionally violative 
of the equal protection clause under this test must cause different 
treatments so disparate as relates to the difference in classification 
so as to be wholly arbitrary. II (page 42) 

"Where utilizing the rationality test, the equal protection clause 
is not violated merely because a classification made by the laws 
is not perfect. Equal protecti on does not requi re a state to choose 
between attacki ng every aspect of the probl em or not attacki ng it 
at all, and a statutory discrimination will not be set aside if any 
statement of facts reasonably may be conceived to justify it. To 
be constitutional, a statutory classification need not be all 
inclusive." (page 46) 

See also Lewis v Chas. C. Mathis Jr. 345 So 2d 1066 (Fla. 1977) wherein 

the Florida Supreme Court stated: 

liThe Legislature has wide discretion in choosing a classification, 
and therefore the presumption is in favor of the validity of the 
statute. II 

"Those who complain of unjust discrimination by the State in 
violation of the State and Federal constitutions have the burden 
of showing that the alleged discrimination has no conceivable basis, 
in differences of conditions, sufficient to justify the statutory 
regulation under attack." 

See also Hull v Board of Commissioners of Halifax Hospital Medical 

Center 453 So 2d 519 (Fla. App. 5th. Dist. 1984) wherein the Fifth District 

Court of Appeal stated that: 

"Under Florida's equal protection analysis, appellants have 
the burden of showing "that there is no conceivable factual redicate 
which would rationally support the classification under attack." page 
524) 

Once again the plaintiff in the case at bar neither pled facts nor 

introduced evidence that would indicate that there was no conceivable factual 

predicate which would rationally support the St. Johns County legislative 
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• decision to charge a motor vehicle beach user fee to those II pedestrians ll 

who choose to bring a car on the beach and to forego attempting to charge 

and collect a beach user fee from pedestrians who do not choose to bring 

a car on the beach. This is especially true where the County does not 

prohibit or penalize people from walking onto the beach without a car and 

where the Florida Supreme Court has recognized that: 

II .the right of the public to use the beach for bathing and 
recreational purposes is superior to that of the motorists driving 
automobiles thereon ll (Toma-Rama, 294 So 2d 73, 75) 

See also Town of Atlantic Beach v Oosterhout 127 Fla. 159, 172 So 687 (Fla. 

1937) wherein the Court stated that: 

liThe power of both the Legislature and municipalities in the exercise 
of their police power to regulate traffic in the interest of the 
life, limbs, health, comfort, and quiet of the people has generally 
been recognized and upheld even when so drastic that it extended 

• 
to the exclusion of traffic by automobile from certain streets and 
hi ghways. (cites many cases) These cases all proceed on the theory 
that the automobile is a dangerous instrumentality and that its use 
may be regulated even to exclusion in the interest of the pub1ic. 1I 

Cha rgi ng a nomi na 1 motor vehi c1 e beach user fee to help defray the 

cost of regu1 ati ng motor vehi c1 es on the beaches and provi di ng servi ces 

necessitated by such motor vehicles is much less drastic than solv"ing the 

beach motor vehicle problem by completely prohibiting their use on the 

beach. Such user fees imposed by St. Johns County would appear to be more 

in keeping with the spirit of the public trust doctrine than the State's 

announced policy (A-24) of completely banning the use of motor vehicles 

on State regulated beaches. 

All presumptions are in favor of an ordinance's validity and all 

• ordinances will be construed, if possible, to give a result which renders 

them constitutionally valid. High Ridge Management Corp. v State of Florida, 

354 So 2d 377 (Fla. 1977). If reasonable argument exists on the question 
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• of whether an ordinance is arbitrary or unreasonable, the legislative will 

must prevail. City of Miami Beach v Cayfetz, 92 So 2d 798 (Fla. 1957). 

• 

Because such a di sproporti onately 1arge percentage of County beach 

regulatory and maintenance needs are caused by or related to motor vehicle 

use on the County beaches, (see sections 19(b),(c),(g), and 9B of ordinance 

80-17 as amended) it is unnecessary and would be excessively expensive 

and impractical to attempt to collect pedestrian beach user fees from each 

person who may deci de to enter the beach on foot along the many mi 1es of 

County beach. In addi ti on, to attempt to cOll ect beach user fees on a 

per person basis at the heavily trafficked road points of entry would unduly 

delay the orderly flow of motor vehicular traffic entering the County beaches 

and would also encourage non driver motor vehicle occupants to exit the 

motor vehi cl es at points west of the coll ecti on stati ons and trespass over 

private property and fragile dunes in order to enter County beaches without 

paying the user fee. Thus, the County commission decision to charge and 

collect a user fee for the privilege of taking a motor vehicle onto the 

ocean beaches at heavily trafficked points of entry is both rational and 

reasonable and should be upheld by the Courts. 

• 

The defendant County recogni zed the concern expressed by the Fi fth 

District Court of Appeal in City of Daytona Beach Shores, supra; it again 

studied the beach situation and limited the motor vehicle beach user fee 

revenue expenditures accordingly. Not only does the St. Johns County 

ordi nance meet the constituti ona1 equal protecti on requi rements descri bed 

in Lewis v Chas. C. Mathis Jr. 345 So 2d 1066 (Fla. 1977), Estate of Leo 

Greenberg 390 So 2d 40 (Fl a. 1980) and Ma rkham v Fogg 458 So 2d 1122 (Fl a. 

1984) it is also designed to meet the concerns expressed by the Fifth 

Di stri ct Court of Appeals in the City of Daytona Beach Shores, supra, case 
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• by 1imiti ng the expenditure of the motor vehi c1 e beach user fee revenues 

to .Q!!.ly the percentage of beach regulation and maintenance costs caused 

by beach motor vehicles during the days and times that the beach fees are 

collected. The balance of such costs continue to be paid by the St. Johns 

County ad valorem tax payers. 

POINT V 

WHETHER ST. JOHNS COUNTY AD VALOREM TAX PAYERS HAVE THE DUTY 
TO PROVIDE FREE EXTRAORDINARY POLICE AND SAFETY PROTECTION AND 
FREE MAINTENANCE FOR ALL OTHER PERSONS THROUGHOUT THE WORLD 
WHO WISH TO ENJOY STATE OWNED BEACHES LOCATED WITHIN THE COUNTY. 

The Fifth Di stri ct Court of Appeal tin City of Daytona Beach Shores 

v State t supra stated that: 

"... the citYt as a valid exercise of its police power t has the 
authority and the duty to regulate vehicular traffic on the Atlantic 

• 
Ocean Beach" 

and in support of the statement the Court cited Ralph v City of Daytona 

Beach 412 So 2d 875 (F1 a. 5th. DCA 1982) t Supreme Court Case No. 62 t094 

• 

(F1 a. Feb. 17 t 1983)(8 F.L.W. 79) rehea ri ng pending and Town of At1 anti c 

Beach v Oosterhout t 127 F1 a. 159, 172 So 687 (F1 a. 1937 ) Appell ants 

respectfully and cautiously suggest that the cited cases uphold the authority 

of the city to regulate the beaches but do not necessarily impose an absolute 

duty on the City to provide and enforce such regu1 ati ons. Language in 

thi s or any other Court I s deci son that can be interpreted as imposi ng a 

judicially created duty on a city or county to provide certain services 

causes the cities and counties within this state great concern and 

uncertainty - what is the extent of the duty - does it approach insuring 

against no harm whatsoever - does it require extraordinary police and safety 

measures - where does it lead? Until City of Daytona Beach Shores, supra, 

appellants understood that it was the function of the legislature to mandate 
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• municipal and county duties. Appellants also understood (and do not now 

oppose) the proposition that once a government (or for that matter, a private 

citizen) elects to undertake a duty or course of action, the government 

shoul d perform such duty ina non negl i gent and reasonabl e manner. The 

Fifth Di stri ct Court of Appeal, in Ralph v City of Daytona Beach, supra, 

held that: 

" .the basic issue of whether traffic should or should not be 
restricted or regulated on this beach is one for governmental, not 
judicial, determination." 

The subsequent Supreme Court opinion on the same case did not appear 

to quarrel with that statement. Appellants respectfully assert that the 

Supreme Court opinion merely held that where a City advertizes its beaches 

for use by bathers and by motor vehi cl es - it then has a duty (subject 

to the "readily apparent" doctrine) to warn the beach users of the danger 

•	 of motor vehicle traffic not being constantly supervised. The County 

respectfully asserts that the Supreme Court opinion, thus, candidly 

recognized that the City could choose in its legislative discretion not 

to expend extraordinary effort to regulate the pedistrian and motor vehicle 

traffic on the beach. 

Appellant, St. Johns County has in the past taken the position that 

the Special Acts and the County Home Rule Act (F.S. Chapter 125) were grants 

of authority to the County that enables it to perform certain acts - but 

were not legislative directives requiring that the County perfonn each 

of the activities described therein. For example, the County Home Rule 

Statute provides that Counties shall have the power to: (125.01(1))

• d) provide fire protection
 

e) provide hospitals
 

f) provide museums 

j) provide beach erosion control 

-43­



• k) provide bus terminals 

m) provide and regulate traffic and parking 

To appellants knowledge no one has seriously argued that the above 

powers require that each county provide museums, hospitals and bus terminals. 

Neither should these Acts be construed to require Counties to provide traffic 

and parking control on State owned beaches. (The local citizenary - through 

the electoral process- may "in effect require local officials to provide 

such traffic control and other selected services authorized by the State-,; 

but making these local legislative decisions should not be the function 

of juri es or of courts.) Flori da and federal courts have both recogni zed 

that there is no constitutional right to adequate police protection. See 

for example Higdon v Metropolitan Dade County, 446 So 2d 203 (3rd DCA Fla. 

•
 
1984) wherein the Court stated:
 

II .plaintiff contends that police protection is an essential 
governmental service and that failure to provide such essential 
governmenta1 servi ce is a constitutional violation. This contention 
must be rejected. 

The Supreme Court of the United States has repeatedly pointed 
out that one must look to the Constituion itself in order to determine 
whether it expl i citly or impl i citly creates a constituti ona1 ri ght. 

The Constitution does not explicitly or implicitly provide a 
right to adequate police protection ... 

471 F. Supp. at 1265. See also Shortina v Wheeler, 531 F 2d 938
 
(8th. Cir. 1976); Wooters v Jornlin, 477 F. Supp. 1140,1141 (D. Del.
 
1979; affld. 622 F.2d. 580 (3d. Cir.), cert. denied, 449 U.S. 992,
 
101 S. Ct. 528,66 L. Ed. 2d 289 (1980); Reedy v Mullins, 456 F.
 
Supp. 955 (W.D.Va. 1978). We agree with the federal court that there
 
is.!!Q. constitutional right to adequate police protection. 1I
 

(page 206)
 

• As can be seen by appellants photographic evidence exhibits (A-l)(A-2) 

and (A-3), the daily traffic, parking and pedestrian congestion on the 

ocean beaches reaches rock concert proportions. 78% of the motor vehicles 
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• come from "out of county" (A-51). This huge amount of traffic when coupled 

with sunbathers and frisbee players all seeking to enjoy the same beach 

• 

with the motor vehicles creates an extraordinary traffic and maintenance 

problem that is different in kind and quantity from every other area of 

the County and City. The fact that the ti de constantl y changes the wi dth 

of the play and traffic area compounds the problem. Appellants have always 

believed that there was no absolute duty on their part to provide 

extraordinary (different in quantity and degree) traffic control and 

maintenance for State owned beaches. St. Johns County respectfully suggests 

tha t (but for the 1anguage of City of Daytona Beach Shores, supra) the 

County may choose to decline to exercise its authority to provide 

extraordi nary traffi c control on the State owned beaches and 1eave such 

traffic control decisions to the State legislature and to the Florida Highway 

Patrol. 

It is thus respectfully suggested that there should be no judicially 

imposed duty placed upon the ad valorem taxpayers of a local government 

to provide free extraordinary regul atory servi ces to each group of persons 

who voluntarily and periodically descend upon a community for purely 

recreational reasons and who congregate in a localized area demanding such 

services free of charge. See also Nichols and Neptune City, supra. 

CONCLUSION 

The County commission found and determined by ordinance 80-17 as 

amended, that 96% of the persons who use the ocean beaches duri ng the days 

and hours that motor vehi cl e beach user fees are coll ected (the summer 

•	 beach season) enter upon the beach by motor vehicle. It succinctly and 

definitively found and determined the direct and indirect relationships 

-45­



• between motor vehicle use on the beach and the regulatory activities and 

servi ces financed by such fees. Through the secti on 6 percentages, the 

ordinance limited the expenditure of fee revenues to ..Q.!!..l.l those costs 

attribritable to and connected with beach motor vehicle use occuring during 

the summer beach season. The ordinance was introduced into evidence. No 

facts were pled nor evidence presented by the plaintiff to rebut the 

ordinance. Smithers, Ocean Highway, Lewis, and other Florida Supreme Court 

cases cited by appellants all require that legislative findings and 

classifications be upheld unless the opponent carries its heavy burden 

of showing beyond a reasonable doubt that the ordinance findings and 

classifications are clearly and patently unreasonable and that there is 

no conceivable factual predicate that can rationally support the 

classification under attack. See also Hull, supra. The Florida Special 

•	 Acts delegated to appellants the authority to regulate motor vehicles on 

the ocean beaches within their boundaries. Florida Courts and legal scholars 

have consistently recognized and affirmed the right of local governments 

to charge user fees to help defray the costs of regulating and providing 

municipal services. 

Appellants therefore request that the final judgment be reversed 

and that the City and County ordinances be declared valid and enforceable 

according to their terms. 
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