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employment in contemplated or pending litiga-
tion if he knows or it is obvious that . . . a
lawyer in his firm ought to be called as a wit-
ness." TFla. Bar Code Prof. Resp. DR 5-101(B).
The Code provides that, under like circumstances,
the lawyer's law firm shall not continue with the
representations. Fla. Bar Code Prof. Resp. DR 5-
102 (a)2/

In our #iew, the State Attorney's officer is
not a law firm, and an Assistant State Attormney
is not a lawyer in the firm for the purposes of
DR 5-101(B) and DR 5-102(A). These sections, as
do other sections in the Code of Professional
Responsibility, clearly indicate that these ex-
pressions were intended to refer to law firms
undertaking employment for renumeration and to
the attormneys in such firms. For example, DR
2-110(A) (3) requires that a withdrawing attorney
refund unearned fees; DR 2-102 is a regulatory
pro?ision concerning the use of the term "firm"
in professional settings; DR 3-102 regulates the
sharing of legal fees and payments of the same
to non-lawyers; and DR 9-102(A)(2) regulates the
use of clients' funds. The definitional section

merely states that a law firm "includes a pro-

These rules contain exceptions which are not
pertinent here.
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fessional legal corporation." We believe that
had it been intended that "law firm" should in-
clude a multi-assistant State Attorney's Office,
that inclusion would have been clearly expressed.

People ex rel. Younger v. Superior Court, 86 Cal.

App.3d 180, 150 Cal.Rptr. 156 (4th Dist. 1978).
That the word "firm" as used in DR 5-101(B)

and DR 5-192(A) was intended to refer to a law
firm engaged in practice for renumerations is
further appearent from Formal Opinion 339 of
the American Bar Association's Committee on
Ethics and Professional Responsibility (January
31, 1975). 1In respect to the requirement that
a "firm" and all lawyers in the firm withdraw
when a lawyer in the firm intends to testify on
behalf of the client, Formal Opinion 339 concludes:

"Because a trial advocate clearly

possesses such [a financial] interest,

his testimony or that of a lawyer in

his firm, is properly subject to in-

quiry based on such interst, perhaps

including elements of his fee arrange-

ment in some instances. Thus, the

weight and credibility of testimony

needed by the client may be discounted

and in some cases the effect will be de-

trimental to the clients' cause."
See also E.C. 5-9.

Thus, faced with the identical question which is

now before use, the court in People ex rel. Younger

review of California's Code of Professional Responsibi-
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same

which in all material respects is the
as Florida's Code concluded:

"The reasons advanced in support of

rule 2-111(A)(4) [Fla. DR 5-101(B)

and DR 5-102(A)] and the authorita-

tive discussions of the rule and its
reasons previously cited . . . reveal
that the balance thus drawn is based

on certain fundamental assumptions:

that there are available a number of
competent, qualified attorneys who

are unrelated to the attorney-witness
and who are willing to undertake the
client's case . . .3 that, consequently,
the interest of the client in represen-
tation by the attorney of choice impli-
cates primarily avoidance of incon-
venience and duplicative expense . . .;
that the attorney's interest in con-
tinuing to represent the client is most-
ly or wholly financial in nature . . .;
that a trial advocate has or appears

to have an interest in the outcome of
the case, either financial as a result
of his fee arrangement or expectation

of representing the client in the future,
or a partisan interest resulting from
his zeal as an advocate . . ., and that
an attorney~witness whose law firm
represents the client at trial will or
will be presumed to continue to have

an interest in the outcome of the case,
either financial as a result of the fee
arrangements and arrangement for his
compensation by the firm, or secondarily
perhaps, some residual partisanship
resulting from his relationship with

the law firm nothwithstanding he is not
acting as the.advocate personally . . . .

'in the case of the multi-deputy prose-
‘cutorial office of a district attorney.

,,,,,,,,,,,,,,,,,,

‘'The prosecutorial office of an elected
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ly and decisively different from a law
firm and the ordinary attorney-client
relationship.

86 Cal.App.3d at 203-04 (citations omitted)
(emphasis supplied).

Similarly, in United States v. Hubbard, 493 F.

Supp. at 208, the court stated:

"If any member of a law firm has an interest
in the outcome of a case, the entire firm

is disqualified. 'See ABA Opinion 296 (1959).
However, this rule does not extend to encom-
pass an Office of a United States Attorney.

A United States Attorney's Office is unique

in that it does not represent ordinary parties
but the sovereign whose obligation is to
govern impartially. 'See Berger v. United States,
295 v.s. 78, 88, 55 s.Ct. 629, 79 L.Ed. 1314
(1934). Furthermore, the members of an Office
of a United States Attorney have no interest
in the success of the litigation of their
associates as do members of a private firm.
Therefore, the fact that one member of the
Office may have a disqualifying interest in
the case does not preclude the entire Office
from handling the case.”

This fundamental and decisive difference between the
public prosecutor and the ordinary advocate is express-
ly recognized by the Code of Professional Responsibility,
" 'see, E.C. 7-13; DR 7-193; by the ABA Model Rules of
Professional Conduct, ééé Rule 3.8, Special Responsibi-

lities of A Prosecutor; and has long been recognized by

our case law, see Smith v. State, 95 So.2d 525 (Fla.

1957); Peterson v. State, 376 So.2d 1230 (Fla. 4th DCA

1979), cert. denied, 386 So.2d 642 (1980); Fraizer v.

‘State, 294 So.2d 691 (Fla. lst DCA 1974), cert. denied,

307 So.2d 185 (1975).
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Nor does the decision of our sister court

in Fitzpatrick v. Smith, 432 So.2d 89 (Fla. 5th

DCA 1983), alter our view. In Fitzpatrick, the

defendant's motion to disqualify the State
Attorney's office was based on the fact that the
defendant had consulted with an attormney, one
Kimball, concerning the charges against him,

and subsequently, while the charges were still
pending against the defendant, Kimball became an
Assistant State Attormney in the office whose
responsibility it was to prosecute the defendant.
The defendant claimed that the threat of disclo-
sure of his pri?ileged and confidential communi-
cation to Kimball was sufficient grounds to dis-
qualify the State Attorney's office. The Fifth
District Court of Appeal, finding a real danger

of prejudice to the defense, agreed. In so decid-
ing, the court, relying upon cases holding that a
public defender's office is a law firm within the
meaning of the Code of Professional Responsibility,
determined that a State Attorney's officer is a

6/

firm.—

é/' The conclusion that a State Attorney's office which
represents a single client is a law firm does not follow
from the conclusion that a public defender's office which
represents multiple clients with the potential for con-
flict is a law firm. In the factual context of Fitzpatrick,
however, where there existed the spectre of divided
loyalties, the problem of conflict existed.

18



It is obvious that whether the State Attorney's
office may be considered a law firm for the purpose
of disqualifying its members when one of it number
has previously represented the defendant in the very
matter being prosecuted is irrelevant to the ques-
tion of whether the State Attorney's office may be
considered a law firm under DR 5-101(B) and DR 5-102
(A) for the purpose of disqualifying its members when
one of its number is to testify as a witness for the

State. The rationale of Fitzpatrick is the real

danger of prejudice to the defendant posed by the
possible diﬁulgence of privileged information and,
implicitly, the unseemliness of the defendant being
prosecuted by an office on a charge he had discussed
with his former attorney, now a member of that office.
No such prejudice or unseemliness exists here.

We therefore conclude that the trial court did not
depart from the essential requirements of the law--
indeed, adhered to those requirements---when it denied
the petitioner's motion to disqualify the State
Attorney's office from further participation in the
prosecution of the petitioner. The trial court's
decision was eminently correct in that the petitioner
failed to show that he would be prejudiced by the State
Attorney's office's continued participation in the

prosecution. The petitioner'e reliance on Disciplinary
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Rules 5-101(B) and 5-102(A) of the Florida Bar
Code of Professional Responsibility as grounds for
disqualification is misplaced, since, absent a
showing that a violation of these rules will pre-
judice him the petitioner has no private right to
seek their enforcement, and, moreover, the State
Attorney's office is not a law firm within the
meaning of the cited rules.

Accordingly, the petition for writ of certiorari

is Denied.

Judge Pearson's analysis is further supported by the
revised Model Rules of Professional Conduct adopted by the
American Bar Association on August 2, 1983 and which is being

considered for adoption by this Court in In re: Revision of

the Code of Professional Responsibility of the Florida Bar,

oral argument set for November 5, 1984.

Florida's version of the ABA Model Rules of Professional
Conduct, contains comments from the Special Committee on
Model Rules of Professional Conduct, which comments contain
the corresponding sections, if any, to the present code.
Further said commentary provides analysis of both the revised

and new provisions.

Rule 3.7, Lawyers as Witness, as modified by the Special

Committee provides:

20



Rule 3.7 Lawyer as Witness

(a) A laywer shall not act
as advocate at trial in which
the lawyer is likely to be a
necessary witness except where:

(1) The testimony relates to
an uncontested issue;

(2)  'The testimony will relate
solely to a matter of formality

that substantial evidence will be
offered in opposition to the testi-
mony;

(3) The testimony relates to
the nature and value of legal ser-
vices rendered in the casej or

(4) Disqualification of the
lawyer would work substantial hard-
ship on the client.

(b) A lawyer may act as advo-
cate in a trial in which another
lawyer in the lawyer's firm is
likely to be called as a witness
unless precluded from doing so by
Rule 1.7 or Rule 1.9.

The committee found that Rule 3.7 addresses the dilemma
of an advocate acting as a witness more concisely than Florida's
DR 5-101(B) and DR 5-102. The committee notes that Rule 3.7(b) is
a departure from DR 5-101(B) in permitting a member of a law-
yer's firm to act as a witness in a trial in which the lawyer
is an adﬁocate. Since this change allows the lawyer witness
to assist in trial preparation like any other witness the
change was appro#ed. In so approving the change it was re-
cognized to remain as an adﬁocate when a member of the firm
is a witness is a tactical consideration rather than a ethical

one.
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The rule explicitly allows a lawyer to be an advocate
even if a lawyer in his firm is a witness unless there is
either a conflict with a present client4 or with a former

clients.5 Only when the lawyer, who is a member of a firm,

4 Rule 1.7, Conflict of Interest: General Rules provides:

RULE 1.7 Conflict of Interest: General
Rule

(a) A lawyer shall not represent a
client if the representation of that
client will be directly adverse to
another client, unless;

(1) the lawyer reasonably be-
lieves the representation will
not adversely affect the re-
lationship with the other
client; and
(2) each client consents after
consultation

(b) A lawyer shall not represent a
client if the representation of that
client may be materially limited by the
lawyer's responsibilities to another
client or to a third person, or by the
lawyer's own interests, unless:

(1) the lawyer reasonably be-
lieves the representation will
not be adversely affected; and
(2) the client consents after
consultation. When representa-
tion of multiple clients in a
single matter is undertaken,

the consultation shall include
explanation of the implications
of the common representation and
the advantages and risks involved.

Rule 1.9 Conflict of Interest: Former Client, provides:
RULE 1.9 Conflict of Interest: Former Client
A lawyer who has formerly represent-—

ed a client in a matter shall not there-
after:
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may not act as both advocate and witmness by reason on con-
flict of interest, is the firm disqualified. See comment

to Rule 3.7.

The new Rules further support the State's contention
in its definition of the term "firm". The first clue is in

the "Terminology" section. It provides:

"Firm" or "Law Firm" denotes a
lawyer or lawyers in a private firm,
lawyer employed in the legal depart-
ment of a corporation or other or-
ganization and lawyers employed in a
legal services organization. See
comment Rule 1.10.

Comment to Rule 1.10 further expands the definition of law
firm, by dealing with office space sharers and other less

tangible associations. However, it excludes any reference

(Footnote 5 continues)

(a) represent another person in
the same or a substantially related
matter in which that person's in-
terests are materially adverse to
the 'interests of the former client
unless the former client consents
after consultation; or

(b) wuse information relating to
the representation to the disad-
vantage of the former client except
as Rule 1,6 would permit the respect
to a client or when the information
has become generally known.
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to a State Attorney's Office as a law firm. It does include
the Office of the Public Defender as a legal services

organization.

The new Rules also recognize the special role the
prosecutor plays as an advocate. Once again, prosecutors
are given special attention in the rules. Rule 3.8,

Speical Responsibilities of a Prosecutor provides:

RULE 3.8 Special Responsibilities
of a Prosecutor

The prosecutor in a criminal case
shall:

(a) refrain from prosecuting a
charge that the prosecutor knows is
not supported by probable cause;

(b) make reasonable efforts to
assure that the accused has been
advised of the right to, and the
procedure for obtaining, counsel
and has been given reasonable
opportunity to obtain counsel;

(¢) not seek to obtain from an
unrepresented accused a waiver of
important pretrial rights, such as
the right to a preliminary hearing;

(d) make timely disclosure to
the defense of all evidence or in-
formation known to the prosecutor
that tends to negate the guilt of
the accused or mitigates the offense,
and, in connection with sentencing,
disclose to the defense and to the
tribunal all unprivileged mitigating
information known to the prosecutor,
except when the prosecutor is re-
lieved of this responsibility by a
protective order of the tribunal;
and

" (e) exercise reasonable care to
prevent investigators, law enforce-
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ment personnel, employees or other
persons assisting or associated

with the prosecutor in a criminal
case from making an extrajudicial
statement that the prosecutor would
be prohibited from making under Rule
3.6.

Finally, the scope of the Rules are to guide the

lawyer through his conflicting responsibilites. The Rules

state that a:

.Violation of a Rule should not
give rise to a cause of action nor
should it create any presumption
that a legal duty has been breached.
The Rules are designed to provide
guidance to lawyers and to provide
‘ a structure for regulating conduct

through disciplinary agencies. They

are not designed to be a basis for
civil 1iability. Furthermore, the
prupose of the Rules can be subverted
when they are invoked by opposing
parties as procedural weapons. The
fact that a Rule is just a basis for
a lawyer's self-assessment, or for
sanctioning a lawyer under the admi-
nistration of a disciplinary authority,
does not imply that an antagonist in
a collateral proceeding or transaction
has standing to seek enforcement of
the Rule. Accordingly, nothing in the
Rules should be deemed to augment any
- substantive legal duty of lawyers or
the extra-disciplinary consequences of
violating such a duty.

Since the Code of Professional Responsibility, the
revised Model Rules, and the established case law treat

‘ the State Attorney as an advocate, differently from all other
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advocates, it is clear that the State Attorney's Office 1is

not a law firm subject to the constraints of DR 5-102.

An ordinary advocate has a duty to prevail for each of his
clients, as well as a financial interest in each of his cases.
The State Attorney's duty is specifically limited, in accord
with our democratic system, to insure that each accused will
received a fair trial. Therefore, when DR 5-102(A) is viewed
in its proper perspectiﬁe as only part of the Code of Pro-

'

fessional Responsibility, it is applicable only to "law firms'

engaged in the practice of law renumeration.

Therefore the State urges this Court to adopt Judge

Pearson's analysis on this issue.
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If it is a breach of the Code of Professional
Responsibility of The Florida Bar for a State
Attorney or any Assistant State Attorney in the
office to continue to act as the prosecutor in
a criminal case when it is his or her intention
to call another Assistant State Attorney in the
same office to testify at the trial of the case
as to a material matter, is disqualification of
the State Attorney and any Assistant State Attorney
in the same office from prosecuting the case re-
quired whether or not prejudice to the defendant

can be demonstrated?

The State submits that in accordance with Judge Pearson's

opinion a finding of prejudice to the defendant must be

demonstrated in order to disqualify the State Attorney's Office

when an non-prosecuting Assistant State Attorney is going to

testify.
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‘CONCLUSION

Based upon the points and authorities contained herein,
the State respectfully request that this Court answer the

first certified question negatively and the second certified

question with a finding of prejudice.

Respectfully submitted,

JIM SMITH
Attorney General
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Assistant Attorney General
Department of Legal Affairs
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