


1v. THE OPINION OF THE DISTRICT COURT
CONFLICTS WITH THE CORRECT RULE OF LAW
FOLLOWED IN AETNA CASUALTY & SURETY
COMPANY V. MARKET INSURANCE COMPANY,
296 So0.2d 555 (Fla. 34 DCA 1974).

The opinion of the First District is in conflict with

the opinion of the Third District in Market Insurance Company,

[Appendix E] a case apparently ignored by the trial court as
well as the First District. Said case, however, is on all
fours with the present case.

In Market Insurance Company, plaintiff, Norman, was a

pedestrian injured by a motor vehicle rented from National Car
Rentals [similar to Enterprise in our case] and driven by
defendant Judith Morse [similar to Morrison in our case].
National Car Rentals was insured with Market Insurance Company
[similar to Travelers in our case]. Mrs. Morse [similar to
Morrison in our case] was insured by Aetna Casualty & Surety
Company [similar to Allstate in our case]. National Car
Rentals was self-insured for $25,000 [in lieu of our case's
Travelers Business Automobile Policy] and was insured by Market
[Travelers] pursuant to an excess liability policy in the sum

of $975,000. According to the opinion, "Market's [Travelers']

policy did not contain an 'other insurance' clause." 296 So0.24d
at 557. Aetna's [Allstate's] policy covered Mrs. Morse
[Morrison] while she was operating a non-owned vehicle. This

policy contained an "other insurance" clause that provided that
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Aetna's [Allstate's] coverage for a non-owned vehicle would be
excess insurance "over any other valid and <collectible
insurance." 296 So0.2d at 557. The trial court found that
National Car Rentals' $25,000 self-insurance [the Travelers
Business Automobile Policy] was not other valid and collectible
insurance; that Aetna [Allstate] should pay the first $25,000
on behalf of the defendant driver Morse ([Morrison]: and that
Aetna [Allstate] and Market [Travelers] are co-excess after the
initial $25.,000 and provide coverage on a prorata basis. The
district court disagreed and reversed.

First, the Third District found that National assumed
primary «coverage up to $25,000 [the Travelers Business

Automobile Policy]. Second, it found that Aetna's [Allstate's]

‘ policy explicitly provided that its coverage would be excess
insurance over any other valid and collectible insurance. On
the other hand, it found that the Market [Travelers] excess
policy contained no "excess coverage" provision but was wholly
silent. The court then stated:

We find that National's $25,000
self-insurance [the Travelers Business
Automobile Policy] and Market's [Traveler's]
excess insurance constitute other valid and
collectible insurance and in the absence of
an excess insurance provision in Market's
[Travelers'] policy with National Car Rental
[Enterprise Leasing], Aetna's [Allstate's]
policy did not come into play as the 1limit
of Market's [Travelers'] coverage ($975,000)
[$500,000] in the 1instant <case was not
exhausted.

296 So0.2d at 358 (emphasis supplied). This case is directly on

. point with the facts of our case on appeal and mandate a quashing of
- 27 -~



the First District's opinion. As per the requirement of Insurance

Company of North America, one 1looks to the policies involved to

determine how the parties contracted to bear the burden of loss. 1In

Market Insurance Company as in the present case, there were two

excess policies, only one of which contained an "other collectible

insurance" clause. The holding in Market Insurance Company was that

the excess policy silent on the "other collectible" clause was
first-level excess and the policy stating that it was excess over
other collectible insurance was second-level excess and only came
into play when the first-level excess coverage was exhausted. The
trial court below as well as the district court erred in not holding
in our case that the Travelers excess policy, silent as to "other
collectible" insurance, was first-level excess and that the Allstate
policy, with a specific provision stating that it was excess over
other collectible insurance, was second-level excess and only came
into play when the Travelers excess policy was exhausted. By not so
holding, the First District's opinion below is in direct conflict

with the opinion in Market Insurance Company, since on the same set

of facts it came to an opposite conclusion.



V. THE DISTRICT COURT ERRED BY ORDERING
REMAND FOR PLEADINGS AND PROOF ON AN
ISSUE NOT RAISED BY THE PARTIES AND NOT
NECESSARY TO THE DISPOSITION OF THIS
CASE.

The district court reversed the granting of a final
judgment in favor of Travelers and remanded with instructions
that Enterprise and Travelers be allowed to amend the pleadings
and give proof on the question of vicarious 1liability and
indemnity. However, no parties raised this issue, and,
furthermore, this issue is not necessary to the disposition of
this case. The First District has erred by mandating otherwise.

This case involves an appeal from the granting of a
summary final judgment entered in favor of Travelers 1in a
declaratory judgment action that had sought a determination of
coverage rights and obligations of Allstate and Travelers
vis-a-vis Morrison, Enterprise, and Fowler. As the trial court
as well as the First District was apprised, the action below
was a determination of the priority of insurance coverages of

Allstate and Travelers in relation to the plaintiff, Allen L.

Fowler. The action below was not an action in indemnity5

5The out-of-state cases cited by the district court in its
opinion are all distinguishable precisely because that court
has confused and blended a coverage action vis-a-vis a
plaintiff with a later indemnity action solely between
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whereby Travelers, as the insurer of the owner of the leased
vehicle [Enterprise], was seeking indemnity from Allstate, the
insurer of the driver of the leased vehicle. As the record
shows, and as the district court itself noted in its opinion,
"Enterprise's complaint did not plead its right to indemnity.*

[9 F.L.W. at 1773]. The underlying declaratory judgment action
simply could not be considered to be a claim for indemnity by
Travelers against Allstate since Travelers did not ask for such
relief. Certainly, the district court should not grant on
appeal a remedy not asked for in the trial court below, a
remedy never sought by Travelers in any pleading filed in any

court below, and a remedy that Travelers itself has stated, in

insurers. The opinion quotes from Pacific Employers Insurance
Co. Vv. Hartford Accident & Indemnity Co., 228 F.2d 365 (9th
Cir. 1955), for the proposition that an insurer whose insured
is only vicariously 1liable has a right of recovery against an
insurer whose insured is primarily 1liable. In Pacific, it is
noteworthy, the action was one for indemnity after the injured
plaintiff settled with the defendants, a fact of significant
distinction with the instant ©pre-settlement action. In
Dairyland Insurance Co. V. Concrete Products Co., 203 N.W.2d
558 (Iowa 1973), the action was one for indemnity. In Maryland
Casualty Co. v. New Jersey Manufacturers (Casualty) Insurance
Co., 137 A.2d4 577 (N.J. App. 1958), one insurer sued the other
for indemnity after the settling of the plaintiff's main
claim. And, in United States Fire Insurance Co. Vv. National
Union Fire Insurance Co., 165 Cal. Rptr. 726 (Cal. App. 1980),
the two insurers 1likewise were in a contribution/indemnity
posture following settlement of the injured plaintiff's
claims. All the cited cases, then, are distinguishable since
the instant action is not, and was not, an indemnity action,
either by the express pleadings filed in this cause or by the
implied actions of the parties as tried before the lower court.
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its Reply to Allstate's Motion for Rehearing or Clarification
filed with the district court, should not be required since it
was not raised. Clearly, no party to this action concurs in
the district court's requirement that the parties plead anew
and then take evidence on the indemnity issue. The reason, of
course, why such pleading was mandated by the district court is
that court's belief that pleading and proof on this issue are
necessary in order to determine if Enterprise and Morrison
belong "in the same class" under its theory as put forth in the
opinion below. But forcing the parties to plead and then try
new issues which were not raised in the trial court solely in
an attempt to achieve closure under a novel theory goes beyond
the district court's discretion. While Allstate realizes that
circuity of action should be avoided, it would be inequitable
and beyond the district court's discretion to mandate that
issues not raised by the pleadings and not sought by the
parties be injected into the action below. Certainly, if both
Allstate and Travelers -- for reasons such as each's theory of
the case, 1litigation strateqgy, wishes of the "home office,"
local practice, costs, whatever -- seek to 1litigate their
respective rights to Fowler with the determination of whether
Allstate owes a duty to indemnify Travelers as a non-issue, the
parties should be allowed to do so. Again, the action below
was solely a declaratory judgment action in relation to Fowler:

whether a later indemnity action is filed between the insurers,



if at all, will be determined by the insurance parties at some

future time. To force the insurers to litigate an indemnity

action between themselves at the present time against their

wishes, as the district court has ordered, is error.



VI. THE DISTRICT COURT ERRED IN APPLYING
THE METHODOLOGY SET FORTH IN ITS
OPINION TO THE FACTS OF THIS CASE.

Throughout. this case, Allstate has argued that the
provisions of the respective policies of Allstate and Travelers
govern the 1liability of these insurers to satisfy a judgment
obtained by the injured plaintiff, Allen Fowler. Allstate has
argued that it is well-established Supreme Court law, pursuant

to Insurance Company of North America, that once the public

policy of this state has been satisfied in that the minimum
requirements of the financial responsibility law have been met,
parties are free to contract between themselves with respect to
the allocation of risk. Accordingly, Allstate has argued, in
order to discern which insurer has contracted for what risk, it
is necessary to examine the contracts of insurance provided by
the insurers to determine the agreed-upon allocation of risk
among these commercial enterprises.

By its opinion in this case, however, the district
court has established a new procedure for resolving coverage
disputes among insurers whereby the court has distinguished
"classes" of defendants. Pursuant to the First District's
opinion, the insurer of defendants who are merely vicariously

liable 1is held to be secondarily 1liable as to coverage
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regardless of policy provisions in its contract and that of the
other insurers. While Allstate contends that this is error, as
argued above, even if the First District's theory is accepted,
the First District has incorrectly applied its new methodology
to the facts of this case. Accordingly, the opinion of the
district court should be quashed.

The First District's opinion states that insurance
policy terms apply only where the insureds are "in the same
class" or are joint tortfeasors:

If, however, Enterprise was in any way
negligent, it would be a joint tortfeasor

and "in the same class" with Morrison, and
policy terms would control.

9 F.L.W. at 1772 (emphasis supplied).

[INA v. Avis] is not explicit as to whether
contract terms apply only where insureds are
"in the same class" (i.e., joint tortfeasors
or both vicariously 1liable or the same
insured), but we believe it should be
properly so restricted.

9 F.L.W. at 1772 (emphasis supplied).

[I]n such a case Enterprise and Morrison
would be joint tortfeasors as to Fowler and
in the same c¢lass and the terms of the
policies would control under the rationale
of INA v. Avis, supra.

9 F.L.W. at 1773 (emphasis supplied). As noted 1in the
last-cited quotation from the district court's opinion, if
Enterprise, the motor vehicle owner, and Morrison, the

permissive driver, were joint tortfeasors as to Fowler, they




would be "in the same class" and policy terms would control

according to the district court's theory. The district court,
however, stated that the record did not show that Enterprise
and Morrison were joint tortfeasors, and remanded for pleadings
and proof on this point.
The district court, though, clearly overlooked

well-settled law in the First District that

the owner and the negligent operator bear

the relationship of joint tort-feasors to

the injured plaintiff under the principle of

imputed negligence.

Gerardi v. Carlisle, 232 So0.24 36, 42 (Fla. 1st DCA 1969). The

district court thus overlooked the fact that, as a matter of
law, Enterprise and Morrison were joint tortfeasors as to
Fowler.

In Gerardi, an injured plaintiff sued a motor vehicle
owner for injuries due to the negligent operation of the
vehicle by a permissive driver. The plaintiff secured a
judgment in his favor and then sued the driver for the same
cause of action. The district court discussed at length the
argument raised by the driver that the owner and operator of a
vehicle that injures a plaintiff do not fall within the 1legal
category of joint tortfeasors. The First District stated that
it disagreed with that contention. 232 So0.2d4 at 40. That

court reasoned that since the negligence of a motor vehicle



operator is imputed to the owner under respondeat superior, and
the tortious act of the operator became the tortious act of the
owner, then

each is a joint tort-feasor and is jointly
and severally liable to the injured person.

232 So0.24 at 41.

The Gerardi opinion is yet even more instructive in
its delineation of the relationship of the defendants to the
injured plaintiff as well as the relationship of the defendants
to each other. The Gerardi court held that in a suit to
recover damages by a plaintiff, the owner and negligent

operator bear the relationship of joint tortfeasors to the

injured plaintiff. In any later suit that may or may not be

brought by an owner against the driver for indemnity, the
parties bear to each other the relationship of principal and
agent, and indemnity is not foreclosed by the previous finding
of a joint tortfeasor relationship vis-a-vis the 1injured
plaintiff. 232 So0.24 at 42.

The relationship between co-defendants and their
insurers and the injured plaintiff as set forth in Gerardi is
exactly the situation brought before the court below in the
declaratory judgment action and on appeal to the district
court: the relationship of the owner [Enterprise] and its
insurer [Travelers], and the driver [Morrison] and her insurer

[Allstate]., to the injured plaintiff. 1In this framework, it is




beyond peradventure that Gerard16 controls: both Travelers'
insured and Allstate's insured are joint tortfeasors and
jointly and severally liable to the injured plaintiff as a
matter of law. This being so, the district court's opinion
should have ended rather quickly and to the effect that since,

under its own reasoning, contract terms apply where insureds

are in the same class or are joint tortfeasors, and since
according to Gerardi the owner and driver are joint tortfeasors
and in the same class, then contract terms would apply in the
case sub judice. The district court should then have analyzed
the respective contracts of insurance to see if there was any
language in them as to how each relates to the other. The
court would then have found that the Travelers excess policy is
silent as to other 1insurance while the Allstate ©policy

unambiguously stated that it was excess over other collectible

6Gerardi is good law in the First District. In Stembler v.
smith, 242 So0.2d 472 (Fla. 1l1lst DCA 1970), the court "declined
to swing the ax of appellants' 1logic to the long established

rule of law in this State.® 242 So0.2d at 473. It cited
Gerardi with approval, as well as its holding that "both the
driver and the owner are joint tort-feasors." Id. In Gordon

v. Phoenix Insurance Company, 242 So0.2d4 485 (Fla. 1st DCA
1970), the court stated, applying Gerardi, that an owner and a
driver "are held as a matter of law to be joint tort-feasors."
242 So.2d at 490. In Thompson v. Haynes, 249 So.2d 69 (Fla.
lst DCA 1971), Gerardi 1is «c¢ited with approval for the
proposition that an automobile owner and driver were joint
tortfeasors. And, in Phillips v. Hall, 297 So.2d 136 (Fla. lst
DCA 1974), Gerardi is extensively discussed and restricted to
situations where the owner or master is either an active
tortfeasor or “"the owner of a dangerous instrumentality through
which a tort is committed by a servant to whom the master has
entrusted its operation." 297 So0.2d at 136. Said restriction
does not distinguish Gerardi from the instant set of facts.
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insurance. The district court should then have held, as a
matter of 1law, that the Allstate policy was secondary in
coverage to the Travelers excess policy.

While Allstate contends strongly that the district
court erred in its analysis of the proper method for resolving
coverage issues among insurers, the district court compounded
its error by incorrectly applying its own "new" methodology to
the facts of this case. For this additional reason, the
opinion of the district court should be quashed.

CONCLUSION

Allstate respectfully requests this Court to follow

the holding of Insurance Company of North America and interpret

the provisions contained within the policies of Travelers and
Allstate. Analyzing said policies, this Court will find, as a
matter of law, as the trial court and the district court should
have found, that Allstate's ©policy 1is excess over any
"collectible insurance" while the Travelers policies either
explicitly state they are primary or are silent with respect to
"other insurance." Accordingly., this Court should hold that
Allstate's coverage 1is excess over that provided by both
Travelers policies.

The opinion of the district court should be gquashed.
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