
•� 
change in the scope, government and function of the Part II 

• districts involved. After such merger or consolidation, the 

resultant Part II d istr ict would be respons ible for the 

ownership, control and financing of the system within the total 

• geographic boundries of the merged Part II districts. 

It is instructive to note that in the section of Chapter 

165 relating to financial allocation upon dissolution of a spe­

• cial district the statute provides that after such dissolution 

The county is specifically authorized to levy 
and collect ad valorem taxes in the same 
manner as other county taxes from the area of 

• the preexisting municipality or special 
district for repayment of any assumed indeb­
tedness through a special purpose taxing 
district created for such purpose. 

The legislature in this section recognized that after the disso­

• lution of a special district and the assumption by the county of 

the assets and indebtedness of the dissolved district it would be 

appropriate for the county to establish a special taxing district 

• similar in function to a Part I district to act as a financing 

vehicle. 

Resolution No. 78-5-34 did not merge, consolidate or 

• dissolve FMBSD. It combined the sewer system serving the inha­

bi tants of FMBSD into Appellee's combined and consol idated and 

water and sewer system. There is no evidence in the record to 

• show that FMBSD has been merged or dissolved. FMBSD continues to 

exist. Appellee's General Obligation Bonds, outstanding in the 

•� 
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principal amount of $8,420,000, are current with respect to the 

• payments of principal and interest, and such payments are being 

made from the ad valorem taxes currently being levied and 

collected by Appellee within FMBSD. Special assessments have 

• been and are currently being collected wihtin FMBSD with respect 

to Appellee's Special Assessment Bonds. Further, FMBSD ,continues

to be treated as a special district for financial reporting pur­

• poses in routine financial reports filed by Appellee with the 

State of Florida. FMBSD was established solely to identify the 

area to be served by the sewer system and the properties to be 

• taxed. 

The purpose for which FMBSD was created will not be 

fully achieved until Appellee's outstanding General Obligation 

• Bonds are paid in full. Then, and only then, will it be 

appropriate to dissolve FMBSD. 

In conclusion, it is clear that the arguments of the 

• Appellant that the provisions of Chapter 165 regarding merger or 

dissolution of a special district have been violated are not 

applicable since no merger or dissolution of FMBSD has occurred 

• and FMBSD continues to perform the functions for which it was 

established. 

• 
C. STATUTORY CONSTRUCTION 

In the course of their argument that Part II applies to 

• 
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•� 
water and sewer districts referred to in Section 153.08 of Part 

• I, Appellants set forth a number of well established rules of 

statutory construction. These rules of statutory construction, 

while unquestionably instructive in cases where appropriate, are 

• either inapplicable to the instant case or do not operate to sup­

port Appellants· proposed reading of the statute. 

First, where the language of the statute is plain and 

• unambiguous there is no necessity for any construction or 

interpretation and the court need only give effect to its plain 

meaning. State v. Eagan, 287 So.2d 1 (Fla. 1973). Rules of 

• statutory construction should be used only in case of doubt and 

should be used only to resolve doubt and never to create it. 

Englewood Water District v. Tate, 334 So.2d 626 (Fla., D.C.A., 

• 1976). Part I and Part II are plain and unambiguous in regard to 

the nature and function of the different types of districts 

established or created thereunder and thus complicated rules of 

• statutory construction are unnecessary. Where there is no doubt, 

the Appellants should not attempt to create doubt by interjecting 

inappropriate rules of statutory construction. 

• Second, if statutory construct ion must be resorted to, 

the maxim of nut res magis valeat quam pereat" requires that the 

statute should be given effect as a whole and effect should be 

• given to each statutory provision. State v. Zimmerman, 370 So.2d 

1179 (Fla., D.C.A., 1979). If two statutory provisions permit 

• 
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conflicting interpretations, where possible it is the duty of the 

• courts to adopt that construction of a statutory provision which 

harmonizes and reconciles it with other statutory provisions, and 

to find a reasonable field of operation that will preserve the 

• force and effect of each. American Bakeries Co. v. Haines City, 

131 Fla. 790, 180 So. 524 (Fla. 1938). If each provision cannot 

have the same effect when taken in connection with the other that 

• it would have if taken independenly, the provision should be 

construed so as to give effect to what appears to have been the 

primary legislative intent. Florida, A & G C R R Co. v. 

• Pensacola & G R R Co., 10 Fla. 195 (1862). As demonstrated 

above, Section 153.08 provides for the issuance of bonds and the 
I 

levy of ad valorem taxes by the county for water and/or sewer 

• districts. If Part II is construed to control Part I districts 

the provisions of Section 153.08 will be eviscerated and 

nullified because Part II provides for water and sewer district 

• bonds and taxes to be issued and levied by the district itself. 

Such a construction would deprive Section 153.08 of any reaso­

nable field of operation and would effectively repeal that 

• Section. Such repeal would be without expressed legislative 

intent and would in fact be contrary to the legislative intent 

expressed in Part II that it "be deemed cumulative, supplemental 

• and alternate authority for the exercise of the power provided" 

therein (Section 153.88(1» and in Part I, Section 153.20. 

•� 
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•� 
Constructions which operate to repeal statutory provisions 

• without expressed legislative intent and which are contrary to 

the expressed legislative intent should be avoided by the court 

where a clear and rational alternate interpretation is possible. 

• 

•� 

•� 

•� 

•� 

•� 

•� 
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•� 
POINT III� 

• 
REVENUES OF THE SEWER SYSTEM WITHIN FMBSD 
WERE NOT PLEDGED TO GENERAL OBLIGATION 
BONDS OR SPECIAL ASSESSMENT BONDS 

• Appellants assert that Appellee's 1984 Bonds should not 

be validated because the revenues of the sewer system within 

FMBSD, pledged to the payment of said 1984 Bonds as well as 

• Appellee's outstanding 1976 Bonds, 1978 Bonds, 1979A Bonds and 

1979B Bonds, are already pledged to Appellee's General Obligation 

Bonds and Special Assessment Bonds. Appellants conclude that 

• violation of prior bond covenants precludes validation of the 

1984 Bonds and cite State v. Sarasota County, 372 So.2d 1115, 

1118 (Fla. 1979) for their position. However, the case states 

• exactly the opposite conclusion. Justice Overton, writing for 

the majority, states: 

• 
Finally, we find the assertion ••• that 
the instant bond issue will violate prior bond 
covenants is not a proper issue for this pro­
ceeding, and the contention is rejected. 
(Id. at 1118) 

Appellants are also misstating the facts. Neither the 

• General Obligation Bonds nor the Special Assessment Bonds were 

secured by the revenues of the sewer system constructed wi thin 

FMBSD. The General Obligation Bonds are secured by the irrevo­

• cable pledge of the full faith, credit and unlimited taxing power 

of the County wi thin the district. The General Obligation Bond 

•� 
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Resolution provides that the County, in each year while any of 

• the General Obligation Bonds are outstanding, shall cause to be 

levied and collected a tax without limitation as to rate or 

amount on all taxable property within the district over and above 

• all other taxes authorized or limited by law sufficient in amount 

to fully pay the principal of and interest on the General 

Obligation Bonds as the same shall become due. The General 

• Obligation Bond Resolution further provides that the amount of 

such annual ad valorem tax may be reduced in any year by the 

amount of the net revenues derived from the operation of the 

• sewer system and by the amount of the proceeds of special 

assessments levied against the properties benefited by the 

construction of such system which the County shall have irrevoca­

• bly elected to apply to the payment of the principal of and 

interest on the General Obligation Bonds and which shall be 

available for such application after all of the requirements of 

• the County's Special Assessment Bond Resolution shall have been 

fully complied with. Further, the General Obligation Bond 

Resolution provides that in the event in any year the proceeds of 

• the ad valorem tax are insufficient to pay the principal of and 

interest on the General Obligation Bonds, the County will pay the 

deficiency from the surplus revenues derived from the operation 

• of its then existing water and sewer system, but specifically 

provides, further, that the foregoing provisions shall not be 

•� 
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deemed to create a lien on such surplus revenues nor prevent the 

• County from pledging specifically such surplus revenues to other 

bond issues. 

The Special Assessment Bonds were secured by a prior 

• lien on and pledge of the special assessments levied against the 

benefited properties within FMBSD. The Special Assessment Bond 

Resolution provided for a pledge of gross revenues of the system 

• upon adoption, but this provision was specifically deleted by 

Resolution No. 79-2-25, duly adopted by Appellee's Board of 

County Commissioners on February 28, 1979, which amended the 

• Special Assessment Bond Resolution prior to the issuance of the 

Special Assessment Bonds. (Applee App. 12) 

•� 

•� 

•� 

• 
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•� 
POINT IV� 

• APPELLANTS ARE ESTOPPED FROM ASSERTING THE 
WRONGFUL CONSOLIDATION OF APPELLEE'S WATER 
AND SEWER SYSTEM 

• Appellants raise an issue in this case addressing the 

validity of the bonds which was determined at prior validation 

proceedings. Under both Section 75.09, Florida Statutes, and the 

• doctrine of collateral estoppel, Appellants are estopped from 

asserting now that Appellee's water and sewer system was impro­

perly combined and consolidated. 

• Upon the rendering of a final judgment validating a bond 

issue all questions raised in the validation as well as questions 

that could have been raised are put to rest. Lipford v. Harris, 

• 212 So.2d 766 (Fla. 1968). On September 28, 1978, a final 

jUdgment was entered by the Court below in Lee County v. State, 

~ al., Case No. 78-2253, val idating and confirming Appellee's 

• 1978 Bonds. (Applee App. 7) On September 21, 1979, a final 

judgment was entered by the Court below in Lee County v. State, 

et al., Case No. 79-2508, val idat ing and conf irming Appellee's 

• 1979A and 1979B Bonds. (Applee App. 8) These bonds were issued 

after the consolidation of the sewer system within FMBSD into 

Appellee's water and sewer system in May, 1978. Upon the expira­

• tion of the appeal periods, Section 75.09, Florida Statutes, pro­

vides that these judgments became: 

•� 
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forever conclusive as to all matters adjudi­

• cated against plaintiff and all parties 
affected thereby including all property 
owners, taxpayers and citizens of the 

• 

plaintiff, and all others having or claiming 
any right, title or interest in property to be 
affected by the issuance of said bonds, cer­
tificates or other obligations, or to be 
affected in any way thereby, and the validity 
of said bonds, ••• or of the proceedings 
authorizing the issuance thereof, including 
any remedies provided for their collection, 
shall never be called in question in any 

•� court by any person or party.� 
(emphasis supplied)� 

"Any matter or thing" affecting the authority of a political sub­

division to issue bonds is put in repose by validation. 

• Weinberger v. Board of Public Instruction, 112 So. 253 (Fla. 

1927) • 

In Farrow et. ale v. City of Hialeah, 181 So. 838 (Fla. 

• 1938), the court, in a proceeding to validate a refunding bond 

issue, struck an answer attacking legal deficiencies in connec­

tion with the refunded bonds saying: 

• [s]uch questions as are attempted to 
be raised as to the validity of the bond issue 
of 1926 which is now sought to be refunded 
became res adjudicata when the decree of vali­
dation thereof became absolute. The attack 

• here is a collateral one on a final decree of 
a court of record. On other collateral 
attacks the same decree has heretofore been 
questioned and that decree has been held to be 
res adjudicata of the validity of the bonds 
now sought to be refunded. (Id. at 839) 

• See also State v. City of Venice, 2 So.2d 365 (Fla. 1941) 

(question of whether bonds were properly issued forever set to 
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rest by validation and therefore improperly raised at validation 

• proceeding for refunding bonds). 

Appellants are making a collateral attack on three pro­

perly validated bond issues of Appellee. Consideration of 

• whether the system was properly combined and consol idated has 

been foreclosed by the res adjudicata effect created by Section 

75.09, Florida Statutes. Consideration of Appellants' argument 

• concerning proper consolidation of the system denies Appellee the 

benefit of the purpose of Chapter 75 proceedings, that is, a 

determination with finality of whether Appellee had the proper 

• authority to issue bonds or to incur debt. State v. Suwanee 

County Development Authority, 122 So.2d 190 (Fla. 1960). 

Appellants are further precluded from raising now the 

• question of the proper consolidation of Appellee's water and 

sewer system by the doctrine of collateral estoppel or estoppel 

by judgment. Collateral estoppel prevents parties from reI i ti­

• gating issues that have previously been decided between them. 

Mobil Oil Corporation v. Shevin, 354 So.2d 372 (Fla. 1977). 

Collateral estoppel differs from res adjudicata in that while res 

• adjudicata prevents relitigation of the same claim or cause of 

action by identical parties, collateral estoppel prevents reliti­

gat ion of the same issue by the same parties in a different cause 

• of action. Gordon v. Gordon, 59 So.2d 40 (Fla. 1952), cert 

denied 344 U.S. 878 (1952). Both doctrines are designed to add 

•� 
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certainty and stability to court decisions and to conserve judi­

• cial time and resources by preventing the relitigation of issues. 

Johnson v. U.S., 576 F.2d 606 (5th Cir. 1978). 

Application of collateral estoppel requires that the 

• parties in each suit be identical or in privity and that the par­

ticular issue involved be directly adjudicated or necessarily 

involved in the original suit. In Re Constructors of Florida, 

• Inc. 349 F.2d 599 (5th Cir. 1965) cert denied 383 u.s. 912 

(1966). Validation of Appellee's 1978, 1979A and 1979B Bonds 

provides the basis for application of collateral estoppel to 

• Appellants' argument that Appellee's water and sewer system was 

improperly combined. 

The term "privity", as used in connection with reference 

• to the affect of a prior decree on parties and the ir privies, 

denotes mutual or successive relationship to the same rights or 

property. Coral Realty Co. v. Peacock Holding Co., 138 So. 622. 

• (Fla. 1931). Under Chapter 75, Florida Statutes, the complaint 

to validate bonds is filed by the issuing body against the State 

and the citizens and inhabitants of the issuer. Being a matter 

• of general interest to all citizens, the judgment is binding on 

each individual citizen, even if each is not an individually 

named party to the suit. See City of New Port Richey v. State, 

• 145 So.2d 903 (Fla., D.C.A., 1962) (judgment against municipal 

corporation in a matter of general interest to all its citizens 

•� 
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is binding on them though they were not parties to the suit). 

• Appellants were either residing in the County at the time the 

prior validation judgments were rendered or are now persons iden­

tically situated with the then residents of the County and with 

• whom there is a mutuality of interest in the subject matter. 

Consequently, as current residents of the County, they were par­

ties or privies to parties to the prior validation suits. See 

• Young et. ale V. Miami Beach Improvement Company et. al., 46 So.2d 

26 (Fla. 1950) (individual members of the public though not named 

in suit were each bound by decision against City). 

• Application of collateral estoppel also requires the 

prior determination of the particular issue, either by direct 

adjudication or by implication or necessi ty. Appellants 

• correctly assert that improper consolidation of Appellee's water 

and sewer system would necessarily affect the validity of any of 

Appellee's water and sewer system revenue bonds. The 1978 Bonds, 

• validated four months after the system was combined pursuant to 

Resolution No. 78-5-34, were the first bonds issued after the 

combina t ion. A central issue, therefore, would necessarily have 

• been the legality of that combination. Considering such timing 

and the importance of legal consol idat ion of the system to the 

validity of the 1978 Bonds, the question of whether the system 

• was in fact properly combined and consolidated was necessarily 

decided by the Court below upon the rendering of that final 

•� 
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judgment. See Peckham v. Family Lean Co., 196 F.2d 838 (5th Cir. 

• 1952) (estoppel of rights or questions necessarily involved in 

the conclusion reached). In fact, the Court, in its final 

judgment validating the 1978 bonds stated that Appellee, "in and 

• by Chapter 153, Part I, Florida Statutes, and other applicable 

provisions of law, is authorized to acquire and construct a sewer 

system operated as a combined utility with the water system". 

• (Applee App. 7) 

Because the issue of proper consolidation of the system 

was necessarily decided in the 1978 validation proceedings and 

• because Appellants were parties or privies to parties to those 

proceedings, Appellants are precluded by the doctrine of colla­

teral estoppel from relitigating that issue. Any other result 

• necessarily leads to the problem the doctrine of collateral 

estoppel is designed to prevent, namely, lack of stability of 

prior judicial decisions and the waste of judicial resources. 

• By virtue of the claim preclusion established by Chapter 

75, Florida Statutes, and the doctrine of collateral estoppel, 

Appellants are precluded from raising now the issue of whether 

• Appellee's water and sewer system was properly combined or 

consolidated. By their argument, Appellants are presenting the 

possibility that the question of proper consolidation of the 

• system can never be put to rest. By raising the issue some six 

years after the event, Appellants are attacking the 1978 and 1979 

•� 
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validation judgments and the validity of bonds issued thereunder. 

• In light of the importance of finality of judicial determinations 

and decisions, Appellants should be precluded from raising this 

issue at this late date. 

•� 

•� 

• 

• 

• 

•� 

•� 
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CONCLUSION� 

• For the foregoing reasons, the Final Judgment of the 

Circuit Court in and for Lee County, Florida, validating 

• Appellee's $13,500,000 Water and Sewer Revenue Bonds, Series 

1984, should be affirmed. 

Respectfully sUbmitted, 

• James G. Yaeger, Esquire 
County Attorney 
P. O. Box 398 
Fort Myers, Florida 33902 

• 

• 

John L. McWilliams, III, Esquire 
Peter L. Dame, Esquire 
Sidney S. Simmons, II, Esquire 
FREEMAN, RICHARDSON, WATSON & 

KELLY, P.A. 
1200 Barnett Bank Building 
Jacksonville, Florida 32202 

• By ~~-=f.~. ~l~vJ~JJJ.::....:...::·=~~_-----;­
McWil1 iams, III, Esquire 

• 

•� 

•� 
-44­



I.� 
• CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing has 

been furnished by delivery via Federal Express to Thomas G. 

• Pelham and Deanna E. Boone, Attorneys for Appellants, 535 John 

Knox Road, Suite 202, Tallahassee, Florida 32315 and to Martin 

Der Ovanesian, Assistant State Attorney, Lee County Justice 

• Center, 1700 Monroe Street, Fort Myers, Florida 33902, this 21st 

day of November, 1984. 
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