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Chapter 165, Florida Statutes, was enacted in 1974,
after the adoption of Chapter 153, for the purpose of
“providing viable and useful general law standards and
procedures for forming and dissolving . . . special dis-
tricts in lieu of any procedure or standards now provided
by general or special Taw." Section 165.022, Florida
Statutes. Section 165.022 expressly provides that Chapter
165 constitutes the exclusive procedure for forming or
merging or dissolving special districts and that any pro-
vision of a general or special law in conflict with the
provisions of Chapter 165 are ineffective to the extent of
such conflict.

The principles of statutory construction further
support the applicability of Chapter 165 procedures over
Chapter 153 concerning the merger or dissolution of
special districts. As the more recent indication of the
legislative intent and the more specific law regarding the
merger or dissolution of special districts, Chapter 165 is
controlling over earlier enactments relating to the same

subjects, such as Chapter 153. See Askew v. Schuster, 331

So. 2d 297 (Fla. 1976); Keisel v. Graham, 388 So. 2d 594

(Fla. 1st DCA 1980).

In Fire Control Tax District, No. 7, Trail Park v.

Palm Beach County, supra, the Court considered the inter-

relationship of Chapter 165 special district Taw with
Chapter 63-1747, lLaws of Florida, providing for establish-

ment of fire control districts. The County Commission
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attempted, pursuant to Chapter 63-1747, Laws of Florida,
to modify the boundaries of one fire district with another
by merely adopting a resolution. The court determined
that because the change to the boundaries of the fire con-
trol district was a situation within the purview of Chap-
ter 165, Chapter 165 procedures governed the boundary
change. The Court ruled that Chapter 165 superfeded Chap-
ter 63-1747, Laws of Florida, to the extent that the Tat-
ter permitted boundary modifications by resolution only,
recognizing the exclusivity of Chapter 165 procedures to
special districts.

Accordingly, the provisions of Chapter 165, Florida
Statutes, govern the merger or dissolution of the FMBSD.
Indeed, counsel for Appellee even admitted in closing
arguments in the trial court that "the provisions of Chap-
ter 165, the formation of governments act, will certainly
apply" to the merger or dissolution of FMBSD. (T. 149)

cC. THE CREATION OF THE "COMBINED AND CONSOLIDATED"
COUNTY SYSTEM VIOLATED CHAPTER 165.

The "combined and consolidated water and sewer
system" which resulted from the adoption of Resolution No.
78-5-34 by Lee County, was created by merging the existing
county systems with the FMBSD and the South Fort Myers
Sewer District. In order to effect th?s consolidation,

the special districts either had to be merged with each

other and with the County or they had to be dissolved.
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However, at no time did the Board adopt an ordinance as
required by Section 165.041(4). (A/T. 90, 97-99) The
County also made no provision for the proper allocation of
the indebtedness of the FMBSD as required by Section
165.071(2), Florida Statutes. Consequently, the attempted
merger of the FMBSD with the SFMSD and the County is
invalid.

Alternatively, if the County sought to dissolve the
FMBSD when it adopted Resolution No. 78-5-34, the
attempted dissolution was also invalid. No ordinance was
adopted and approved by referendum (A/T. 97-99), and no
special act of the legislature was enacted as required by
Section 165.051(1), Florida Statutes. The testimony at
the bond validation hearing reveals that the County made
no equitable arrangement regarding the bonded indebtedness
of the FMBSD as required by Section 165.061(4)(c). Thus,
the attempted dissolution of the FMBSD is invalid.

Without a valid or effective merger of the County
systems with the FMBSD, or dissolution of the FMBSD, the
County lacks the power and authority to issue the Revenue
Bonds and pledge the resources and revenues from the FMBSD

to support and secure the bonds. See e.g., Bruns v.

County Water-Sewer District, supra.
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Iv.

THE REVENUE BONDS SHOULD NOT BE VALI-
DATED BECAUSE THEY VIOLATE PRIOR BOND
PROVISIONS.

The Revenue Bonds violate prior bond provisions
because the Bonds improperly pledge revenues of the FMBSD
which are already pledged to prior bond issues. Because
the Board has not exercised its authority in accordance
with the intent and purpose of the prior legally binding
bond provisions, the decree of the lower court validating
the Revenue bonds should be reversed.

A purpose of bond validation proceedings under Chap-
ter 75, Florida Statutes, is to test the power of the
County to incur the proposed debt, and to determine not
only whether the issuing body has the authority to issue
the bonds, but whether the County has exercised such
authority in accordance with the intent and purpose of the

law. State v. Suwannee County Development Authority, 122

So. 2d 190 (Fla. 1960). Whether a bond issue violates
prior bond covenants is an issue which relates to the
County's authority to issue the bonds and whether the
County has exercised its authority in accordance with the
intent and purpose of the law. A determination of whether
the bond issue violates prior bond covenants also consti-
tutes evidence pertaining to alterations of District plans
subsequent to its creation, and therefore may properly be

considered by the Court in a Chapter 75 bond validation

-34-



proceeding. See Boca Cieqa Sanitary District v. State,

161 So. 2d 529 (Fla. 1964).

Since the creation of the FMBSD in 1972 and prior to
the 1978 consolidation with the county system, the Board,
as the governing body of the district, has authorized the
issuance of general obligation bonds in 1973 and special
assessment bonds in 1976 to finance the construction of a
sewer system to serve the District. The resolutions
authorizing these bond issues contained provisions pledg-
ing both the revenues derived from the operation of the
FMBSD sewer system and the special assessments levied
against the properties located within the District pur-
suant to the bonds. The Revenue Bonds which the County is
attempting to validate in this case purport to pledge the
same revenues and special assessments already pledged by
these prior bond issues and therefore violate the pfior
bond covenants.

The general obligation bonds authorized by the
January 31, 1973 resolution were to be payable from a
special ad valorem tax levied annually on all taxable
property within the District, and were approved by a
majority of votes cast by qualified electors residing in
the District. The resolution authorizing the "general
obligations of the District™ contained the following pro-
vision:

Section 12: There is hereby created a

Sinking Fund to be held and administered
by the County solely for the purpose of
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paying the principal of and interest on

the bonds as they become due. In each

year while any of such bonds are out-
standing there shall be levied and
collected a special ad valorem tax upon

all taxable property within such district
over and above all other taxes authorized
or limited by law, sufficient in amount

to pay the principal of and interest

on such bonds as the same shall become due,
provided, however, that the amount of the
annual tax may be reduced in any year by
the amount of the net revenues derived

from the operation of the sanitary sewer
system and by the amount of the proceeds

of special assessments levied against bene-
fited properties, actually received in the
preceding year and then remaining to the
credit of the Sinking Fund for the payment
of such principal and interest.

Accordingly, Section 12 required the levy and collection
of a special ad valorem tax upon all of the taxable prop-
erty in the District in each year any of the bonds were
outstanding, but specifically pledged the special ad
valorem taxes solely to the payment of the principal of
and interest on the general obligation bonds as they
become due and pledged the net revenues of the FMBSD to
reduce the amount of the special taxes.

The Board adopted Resolution No. 126-67-44 on June
16, 1977, which indicated that the cost of constructing
the sewer facilities "[flor the benefit of the inhabitants
of Fort Myers Beach Sewer District" had increased signifi-
cantly, and authorized the issuance of special assessment
bonds not to exceed $3,770,000 to pay for a portion of the
estimated cost, which had increased from $8,930,000 to

$15,900,000. Resolution 126-67-44 provided that the
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portion of the cost of the facility financed by the bonds
would be assessed against the lands to be specially bene-
fited by the facility and provided further, in Article I,
paragraph 1.02(c), that:

It is deemed necessary and desirable to

pledge the proceeds of the special assessment
and the gross revenues to be derived by the
Issuer from the operation of the project to
the payment of the principal of and interest
on the bonds herein authorized. No part of
such special assessments and revenues will

be pledged or hypothecated except with respect
to the bonds herein authorized.

In Article I, paragraph 1.02(c) of the Resolution, the
Board pledged the proceeds of special assessments against
the properties in the FMBSD and the revenues from the
operation of the facility, solely to the payment of the
bonds authorized therein.

By Resolution No. 77-8-20 adopted on September 14,
1977, the Board amended and supplemented the January 31,
1973 Resolution. Section 12 was amended and supplemented

as follows:

The issuer hereby covenants and agrees that

in each year while any of the bonds are out-
standing the issuer shall cause to be Tlevied
and collected a tax, without limitation as to
rate or amount, on all taxable property with-
in such district, over and above all other
taxes authorized or limited by law sufficient
in amount to fully pay the principal of and
interest on the bonds as the same shall become
due. Such tax shall be assessed, levied and
collected in the same manner and at the same
time as other taxes of the issuer are assessed,
levied and collected, and all of the proceeds
thereof shall be deposited by the issuer into
a sinking fund, hereby created, to be held and
administered by the issuer solely for the pur-
pose of paying the principal of and interest
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on the bonds as the same shall respectively
become due.

Anything contained in this resolution to the
contrary notwithstanding, however, the amount
of such annual ad valorem tax may be reduced in
any year by the amount of net revenues derived
from the operation of the sanitary sewer system
and by the amount of the proceeds of special
assessments levied against the properties bene-
fited by the construction of such system which
the issuer shall have irrevocably elected to
apply to the payment of the principal of and
interest on the bonds and which shall be
available for such application after all of
the requirements of the issuer's resolution
adopted June 16, 1977, authorizing issuance
by the issuer of $3,770,000 principal amount
of special assessments bonds, shall have been
fully complied with. The issuer will enter
into a trust agreement with a bank or trust
company doing business in the state of Florida
and having trust powers (the "trustee"),
whereby such trustee shall be irrevocably
instructed to hold in a special account all
such surplus revenues and special assessments
which this issuer shall elect to deposit
with the trustee for such purpose and apply
the same solely to the payment of the prin-
cipal of and interest on the bonds as the
same shall respectively become due and pay-
able. The issuer may reduce the amount
of the annual tax required by this section
in any year by the amount which shall be
held by the trustee in such account and not
then committed for the payment of principal
of or interest on the bonds corresponding
to any portion of such tax for any prior
year,

At the bond validation hearing, Appellee did not dis-
pute that the special ad valorem taxes authorized by the
January 31, 1973 Resolution must be used solely for the
purpose of paying the principal of and interest on the
District General QObligation Bonds as they become due.
Appellee did not dispute that the proceeds of the special

assessments authorized by Resolution 126-67-44 and the
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gross revenues from the operation of the FMBSD sewer
facilities were pledged solely to the payment of the prin-
cipal of and interest on the FMBSD Special Assessment
Bonds. Appellee did not dispute that, under Resolution
No. 77-8-20, after the FMBSD bonds have been fully paid
and Resolution No. 126-67-44 has been fully complied with,

all of the surplus special assessments and revenues must

be used solely for the purpose of paying the principal of

and interest on the FMBSD General Obligation Bonds, and

then that the annual special ad valorem tax be reduced by

the special assessments and revenues not committed for the

payment of the FMBSD General Obligation Bonds.

In the lower court, Appellee obtained validation of
the 1984 Revenue Bonds which violate the prior bond
covenants. Resolution No. 84-4-25 authorizing the Series
1984 revenue bonds provides in section 3, paragraph C.:

The revenues derived from the operations

of the facilities are not now pledged or
encumbered in any manner except to the
payment of the principal and interest on

the outstanding parity obligations and to
the payment of the principal of and interest
on the Issuer's outstanding Special Assess-
ment Bonds, dated March 11, 1982. The lien
of the holders of the Issuer's outstanding
Special Assessment Bonds on such revenues

is junior and subordinate to the lien of the
holders of the obligations herein authorized
as the outstanding parity obligations.

Section 3, paragraph D of Resolution 84-4-25 pro-
vides, in pertinent part:
The estimated net revenues to be derived

from the operation of the facilities will be
sufficient to pay all of the principal of and
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interest on the obligations to be issued
hereunder, and the parity obligations, as
the same become due, administrative expenses
relating solely to the construction and
acquisition of the project; interest upon
the obligations herein authorized, prior to,
during construction and for a period not to
exceed one (1) year after the completion of
construction; discount, if any, upon the
sale of the obligations; initial funding of
the Reserve Account and such other costs

and expenses authorized and the construction
and acquisition of the project and the
placing of same in operation.

The bond itself, as proposed by Resolution No.
84-4-25, provides:

This bond and the interest thereon are pay-
able solely from and secured by a prior
lien upon and pledge of the net revenues
derived by the County from the operation

of the facilities on a parity with the
outstanding Water and Sewer Revenue Bonds,
dated November 1, 1976; Water and Sewer
Revenue Bonds, Series 1978, dated May 1,
1978; Water and Sewer Revenue Bonds, Series
1979A, dated April 3, 1980, and Water and
Sewer Revenue Bonds, Series 1979B, dated
January 29, 1982, of the County (herein-
after called "Parity Bonds") and any
additional parity bonds hereinafter issued,
all in the manner provided in the Resolution.

* * *

It is further agreed between the County

and the holder of this bond that this

bond and the obligation evidenced thereby
shall not constitute a 1ien upon the facil-
ities, or any part thereof or on any other
property of or in the County, but shall
constitute a lien only on the net revenues
derived from the operation of the facilities
in the manner provided in the Resolution.

The Board is attempting, by the issuance of the
1984 Revenue Bonds, to pledge the revenues of the FMBSD

sewer facilities, which have already been pledged first
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the payment of the FMBSD special assessment bonds, then to
the payment of the FMBSD general obligation bonds, and
finally, to the reduction of the special ad valorem taxes
authorized by the January 31, 1973 Resolution. If the
Revenue Bonds are validated, they will be issued on a
legally and financially unsound and unsupportable basis.
Such action by the Board violates the prior bond covenants
and resolutions and the law amounting to an unlawful exer-
cise of the Board's authority, and therefore constitutes
grounds for denying validation of the 1984 Revenue Bonds.

State v. Sarasota County, 372 So. 2d 1115, 1118 (Fla.

1979).

-4]1-



CONCLUSION

Substantial compliance with the rate schedule
requirements set forth in Section 153.11, Florida Stat-
utes, is essential to the validity of the 1984 Revenue
Bonds. Lee County's complete failure to comply with any
of the Section 153.11(1) and (3) requirements constitutes
an illegality and irregularity in the essential Bond pro-
ceedings which require reversal of the lower court's Final
Judgment validating the Revenue Bonds.

Lee County is attempting to issue Revenue Bonds to
finance the "combined and consolidated" water and sewer
system of the County which was i]]ega]]y created as a
result of the unlawful merger or dissolution of the FMBSD
in violation of Section 153.53(9), and Chapter 165,
Filorida Statutes, and the failure of the Board to maintain
exclusive control and jurisdiction of the District's sewer
system on behalf of the FMBSD in violation of Section
153.62(3) and (8), Florida Statutes. The illegal manner
in which the County system was created constitutes a fatal
irreqularity in the essential bond proceedings and under-
mines Lee County's authority to issue the Revenue Bonds to
finance facilities to serve the unlawfully combined
system.

Validation of the Revenue Bonds was also improper
because the Revenue Bonds violate legally binding

provisions of the general obligation bonds and special
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assessment bonds previously issued in 1977 to finance the
construction of the FMBSD. The Revenue Bonds pledge
revenues from the FMBSD sewer system which have already
been pledged to the payment of those prior bond issues.
Thus, the pledging of the unavailable revenues to pay the
Revenue Bonds constitutes an unlawful exercise of the
Board's authority.

The foregoing illegalities and irreqularities in the
essential bond proceedings and in the Revenue Bonds them-
selves overwhelmingly demonstrate the invalidity of the
Bonds and the Board's lack of authority to issue the
Bonds, and clearly support and require reversal of the
lower court's Final Judgment validating the Bonds.
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