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III 

ARGUMENT 

THE TRIAL COURT HAS NOT ERRED IN 
DENYING THE DEFENDANT'S MOTION 
PURSUANT TO RULE 3.850. 

The Defendant rambles on for sixty pages in his brief 

claiming essentially that defense counsel was ineffective 

only at the sentencing phase of the present trial in that 

his selection of tactics was unreasonable and that the 

outcome of the result below was reasonably affected. As an 

afterthought the Defendant then argues that the representa­

tion of his attorney was so bad that it was tantamount to no 

counsel at all and therefore no showing of prejudice is 

required. Essentially the Defendant attempts to assassinate 

his counsels efforts without properly analyzing or present­

ing what trial counsel did or considered. 

The standard for review of ineffective assistance of 

counsel claims is contained in Strickland ~ Washington, 

U.S. , 104 SCt. 2052 (1984). In Strickland, the court 

delineated a two-part test for claims of ineffective assis­

tance of counsel. First of all, the court determined that a 

defendant must make a showing that his counsel's conduct was 

so far removed from the norm that: 

"[C]ounsel's conduct so undermined 
the proper functioning of the 
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adversaria1 process that the trial 
cannot be relied on as having pro­
duced a just result." 

104 S.Ct. at 2064. 

See, also, Knight v. State, 394 So.2d 997 (Fla. 1981),� 

affirmed sub nom, Strickland v. Washington, supra.� 

Secondly, a defendant must show that even with his counsel's� 

deficient conduct that there was a "reasonable" probability� 

that the outcome was affected by counsel's deficient� 

conduct:� 

"Defendant must show that there is 
a reasonable probability that, but 
for counsel's unprofessional 
errors, the result of the proceed­
ing would have been different. A 
reasonable probability is a proba­
bility sufficient to undermine the 
confidence in the outcome." 

Id. at 2068. 

Accord, Knight ~ State, supra. Decisions as to which 

witnesses to present; what evidence is worthwhile and what 

arguments to make, are proper tactical choices within the 

standard of expected competency of counsel. See, Middleton 

~ State, Case Nos. 66,629 and 66,652 (Fla. March 4, 1985); 

Tafero v. State, 459 So.2d 1034 (Fla. 1984); Magill v. 

State, 457 So.2d 1367 (Fla. 1984); Funchess ~ State, 449 

So.2d 1283 (Fla. 1984); Straight ~ Wainwright, 422 So.2d 

827 (Fla. 1982). Where there is any reasonable basis for 
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counsel's tactical decisions they will not support a claim 

of ineffective assistance of counsel. See, Id. The claim 

that counsel failed to interview childhood relatives and 

friends will not support a claim of ineffective assistance 

of counsel in the face of a tactical decision by counsel to 

proceed otherwise. See, Strickland ~ Washington; Magill ~ 

State, supra; see also, Stephens ~ Kemp, 721 F.2d 1300, at 

1304 (11th Cir. 1983); Stanley ~ Zant, 697 F.2d 955 (11th 

Cir. 1983). In the present case, there is not the remotest 

possibility that the Defendant can show either requirement 

of Strickland, consistent with the foregoing authority. 

The Defendant's position as stated by his present 

counsel is recited at page 34 of his brief: 

"If counsel, here, had made a 
realistic assessment of this case, 
he would have known that a finding 
of guilt was inevitable. That in­
evitability, however, is never the 
case at a sentencing hearing. At 
that stage, there is no set of 
facts and no set of legal 
principles that require a juror to 
vote for the death penalty. Given 
the vast spectrum of individual 
feelings about the appropriateness 
of the death penalty, given the 
basis humanity of the defendant no 
matter how heinous the crime, and 
given the availability of facts 
establishing mitigating circum­
stances and contesting aggravating 
circumstances that a reasonable 
investigation would have uncovered, 
there was in this case a rational 
basis for the jury to advise and 
the trial judge to impose a sen­
tence of life imprisonment."� 
[Emphasis added].� 
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Apparently the Defendant's present counsel would have 

abandoned any hope of defending this cause on the merits and 

possibly obtaining a conviction for a reduced offense based 

upon the inherent pardoning authority of the jury. Ironi­

cally, it is essentially the present counsel's foregoing 

analysis as to, "feelings about the appropriateness of the 

death penalty," which motivated Stanley Goldstein to believe 

that if he consistently maintained a denial of the present 

crime that the jury would not recommend the death penalty, 

because of its finality and any lingering doubt they may 

have had as to the Defendant's guilt. Goldstein reasonably 

believed that to abandon his denial defense at the penalty 

phase would have plainly destroyed any hope of a recommen­

dation of life, because of the overwhelming evidence 

warranting death for this terrible crime. In Middleton v. 

State, defense counsel had presented precisely the same 

theory in his defense of Middleton. Defense counsel also 

did not put on psychological evidence at the penalty phase 

because it was inconsistent with the denial defense at 

trial. In rejecting a claim that counsel's performance was 

constitutionally ineffective, this Court in Middleton 

endorsed the trial court's order, which provides that: 

"The court also notes that the mat­
ters which Defendant contends 
should have been presented to the 
jury were fundamentally inconsis­
tent with the theory of defense of­
fered in this case, that it was not 
Defendant who committed the crimes 
charged. To have tried to explain 
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away Defendant's conduct in light 
of his deprived background would 
have certainly seemed incongruous 
in light of Defendant's own testi­
mony denying the offense. Plainly, 
the decision not to present these 
matters to the jury but to argue 
them subsequently to the court was 
a valid strategic one. See 
Funchess v. State, 449 S~d 1283 
(Fla. 198qj; Straight v. 
Wainwright, 422 So.2d ~7 (Fla. 
1982). Reasonable strategy will 
not be second guessed by the use of 
hindsight. See Songer v. State, 
419 So.2d lO~(Fla. 19R1). Given 
the inconsistency between the psy­
chological evidence and the defense 
at trial, the strategy here was not 
only reasonable, but was the only 
logical approach. Not only was the 
decision not to present the psycho­
logical matters to the jury appro­
priate, but so was the decision to 
argue the nature of the process of 
electrocution to the jury. See 
Alvord v. Wainwright, 725 F.za­
1282, lzgO, n. 13. (11th Cir. 
1984." 

Slip Opinion at p. 6. 

Similarly, in Straight v. Wainwright, 422 So.2d 827 (Fla. 

1982), the defendant was severely critical of defense 

counsel's efforts to maintain a central, credible position 

of innocence. In rejecting this complaint of constitutional 

ineffectiveness, the Straight court explained, thus: 

"Appellant contends that his trial 
counsel failed to investigate for 
the purpose of developing evidence 
of mitigating circumstances. Ap­
pellant asserts that his lawyer 
could have developed and presented 
evidence of an unstable mental 
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condition at the time of the crime, 
and of appellant's feelings of 
remorse for the murder. The state 
responds that at the hearing below 
it was shown that defense counsel 
did not argue such mitigating 
circumstances because he believed 
them to be, even after the verdict 
of guilt, fundamentally 
inconsistent with the entire 
defense. For example, defense 
counsel could not offer� evidence of 
remorse because appellant, from the 
beginning of the case right up to 
and during the sentencing phase, 
had always maintained his innocence 
of the murder to defense counsel. 
One of the purposes of a bifurcated 
trial and separate sentencing trial 
is to allow just such an inconsis­
tent presentation on the question 
of sentence after guilt� has been 
determined. See Model Penal Code, 
§20l.6, Comment, at 74-75 (Tent. 
Draft No.9, 1959). 

Ie� However, a defendant through coun­
sel may waive the opportunity to 
make such an inconsistent presenta­
tion on the question of sentence 
after maintaining his innocence at 
the guilt phase of the trial. For 
an attorney to take such a position 
on behalf of his client does not 
establish that that representation 
was ineffective. Defense counsel 
viewed evidence of mitigating cir­
cumstances as fundamentally damag­
ing to the integrity of his 
client's case. Therefore, we find 
this argument to be without merit. 

Id. at 832. 

Accord, Funchess ~ State, supra, (Fla. 1984)(Trial counsel 

not ineffective where he knew of the defendant's medical 

history, family problems, and use of drugs and determined 
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that, based on their trial strategy of maintaining his 

innocence, it would not be beneficial to bring this informa­

tion to the attention of the sentencing jury). Songer ~ 

State, 419 So.2d 1044 (Fla. 1982); see also, Songer ~ 

Wainwright, 733 F.2d 788 (11th Cir. 1984), cert. denied, 

U.S. , 105 S.Ct. 817 (Fla. 1985) (Trial counsel not inef­

fective in fai1iong to offer character evidence in mitiga­

tion, where counsel knew of the evidence but chose not to 

use it). 

First of all, in the present case the Defendant has 

already unsuccessfully claimed on direct appeal that his 

attorney was ineffective for not presenting more psychia­

tric testimony. See, Stewart v. State, 420 So.2d at 864. 

This Court rejected such a claim on the merits. See, Id. 

The Defendant's claims of ineffective assistance of counsel 

based on the lack of psychiatric reports should be therefore 

be rejected as res judicata. See,~, Muhammad v. State, 

426 So.2d 533, at 535-536 (Fla. 1982); Barclay ~ State, 411 

So.2d 1310 (Fla. 1981). 

Secondly, in the present cause as in Middleton the 

psychiatric testimony would have been devastating to the 

Defendant's denial defense, where he reported to the 

psychiatrists that he remembered leaving the scene with 
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blood on his hands4 • As in Middleton, given the nature of 

the offense, defense counsel's strategy of maintaining inno­

cence was not only a reasonable strategy, it was the only 

one, which had any chance of saving the Defendant from the 

electric chair. As in Funchess, Middleton, Straight and 

Magill, it was counsel's reasoned judgment that based upon 

the nature of the offense, these jurors were not about to be 

swayed from recommending death by a lengthy exhortation of 

the Defendant's drug abuse nor any more background informa­

tion than was presented. 

At the same time, counsel's judgment that there was 

some reasonable basis for a denial defense was clearly sup­

ported by the evidence. Counsel believed that the bite mark 

testimony was not credible and the blood secretors found in 

the semen and saliva on the victim only placed the Defendant 

in a category with almost one third of all males in Dade 

County. At the same time, if there was such a bloody fight 

at the scene, why did the Defendant's clothing which he wore 

at the alleged time of the crime have no evidence of blood 

in it. See, T2374. If the Defendant had blood on his 

clothes and hands, after the killing why was there no blood 

4At the same time defense counsel did argue to the jury 
the favorable feature of the reftorts that the Defendant had 
no conscious intent because he 'blacked out." See, T2428. 
The trial court, the only sentencing authority in this 
cause, also considered the psychiatric reports with their 
extensive background information and had before it, evidence 
of possible rehabilitation, excluded from the jury s 
consideration. See, T2456; T2354-T2355. 
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in the victim's car? If the Defendant took the victim's 

keys, why did the Defendant try to start the victim's car 

with a knife? The evidence to the contrary showed the 

presence of a killer(s) after the Defendant left the scene. 

The medical examiner admitted that the victim could have 

died five or six hours after her altercation with the 

Defendant. See, TI299-T1239. A woman's green bracelet; a 

hypodermic syringe and spoon, numerous kleenex and 

footprints at the scene were wholly unexplained. 

Additionally, the ligature marks on the body were more 

consistent with a strangulation from behind rather than as 

described in the Defendant's "confession" and the missing 

wallet and broken purse strap silently speak of a violent 

struggle over the wallet and purse not mentioned anywhere in 

the State's case and indeed refuted by the Defendant's 

confession. Finally, the Defendant took the stand, 

hat-in-hand and admitted relatively minor crimes, but denied 

that he had killed the victim. Based upon this evidence and 

the circumstantial nature of the State's case, it was 

eminently reasonable for counsel to present a consis­

tent denial defense in the hope that a majority of the jury 

would not recommend a death sentence, in the face of any 

possible doubt that the Defendant did it. Under Middleton 

and the foregoing authority the Defendant has failed in his 

burden to show that counsel was constitutionally ineffective 
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for having done s05. With regard to any claim of counsel's 

ineffectiveness, this court's remarks in Magill are most 

applicable herein: 

"An attorney should raise any hon­
estly debatable issue that may aid 
his client's position, but he is 
not obligated to raise every con­
ceivable issue, and certainly not 
when he regards the argument as 
futile because of its lack of 
merit. Pa1mes v. State, 425 So.2d 
4 (Fla. 1983). The defendant's 
right to reasonably competent coun­
sel doee not entitle him to have 
every conceivable challenge pressed 
upon the court. Scott v. 
Wainwright, 433 So.2d 974 (Fla. 
1983). 

* * * 
Magill contends that his counsel 
was ineffective at the penalty 
phase of the trial because he 
failed to present available miti­
gating evidence which would likely 
have changed the advisory verdict 
and because he failed to use exist­
ing favorable evidence to rebut the 
aggravating circumstances. The 
lower court properly denied relief 
on the basis of this claim after 
allowing the defendant to present 
the testimony of numerous 
witnesses." 

457 So.2d at 1370. 

5Counse1 cannot reasonably be faulted for not producing 
the testimony of the two psychologists, where an eminently 
qualified court-appointed neurologist completely rejected 
any claim of neurological problems and three court appointed 
psychiatrists found no "mental illness' impairing the 
Defendant. There was also no showing on the record that 
either psychologist was reasonably available to defense 
counsel in 1979. 
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Under Magill, Middleton and the foregoing authority the 

Defendant's complaint of error should be rejected. 

Indeed, the State submits that the Defendant could not 

reasonably have achieved any different result as to the 

penalty phase of this cause6 . The Defendant's present 

attorney has represented him for more than a year prior to 

the present hearing. See, R847. Despite this, the Defen­

dant only produced evidence which was largely cumulative and 

even redundant to the matters already present before the 

jury and especially the evidence known to the sentencing 

authority, the trial court. The Defendant's clemency inter­

view offered as representative of what he might say adds 

nothing of substance and is cumulative and repetitious of 

matters already presented. In fact the Defendant's state­

ment is harmful in that the Defendant once again suggests 

that in fact he may have done the crime. See, R874. Simi­

larly, at least two of the Defendant's witnesses offered at 

6This was no comvlete absence of counsel case., Contrary 
to the Defendant s allegation in his brief, the Defendant 
received the benefit of almost 450 billable attorney hours 
in this cause. There were also three extensive psychiatric 
examinations at the behest of trial counsel. See, 
SR9l-SR9lA. In the face of an admittedly strong State 
evidence, there were nevertheless substantial evidentiary 
faults in the State's theory of the case, which were ably 
elicited and reasonably argued by counsel. This theory was 
reasonably carried forward to the sentencing proceeding, 
while at the same time trial counsel still presented and 
argued substantially the same matters now raised by the 
Defendant's present counsel. The Defendant's complaint that 
the present circumstances were tantamount to no counsel at 
all is therefore frivolous. 
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the Rule 3.850 hearing, Mixon and Cox, would have probably 

harmed the Defendant's case testifying that the Defendant 

was apparently always a thief. It is again also not reason­

able to suggest that reports of the Defendant's drug abuse 

would have any effect on the present state of facts and the 

imposition of the death penalty. The extensive psychiatric 

reports would also not have made any difference to the jury 

where they make reference to blood on the Defendant's hands 

and that the Defendant was able to appreciate the 

criminality of his ocnduct when he committed this heinous 

crime. As the trial court found there is no reasonable 

basis to conclude that based upon what the Defendant has 

presented, that the result of this cause would have been 

different. Under Strickland ~ Washington the Defendant's 

complaint of error should be rejected for a lack of the 

required proof. 
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V 

CONCLUSION 

WHEREFORE, upon the foregoing, the Appellee, THE STATE 

OF FLORIDA, submits that the judgment should be affirmed. 

RESPECTFULLY SUBMITTED, on this 11th day of March, 

1985, at Miami, Dade County, Florida. 

820) 

(305) 377-5441 
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