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the copy drawings and by the consistency of the other results with
Stewart's 1life history. (T. 437-8). Dr. Marquit did not find
anything to indicate, in either the interviews or the test
responses, that Roy Allen Stewart is an inherently violent
person. Violent types of behavior are usually projected on the
Roscharh and Verbal [Thematic] Tests, and there were none
expresssed here, If someone picks a fight with Stewart, he will
fight back, but he does not go out looking for a fight. He is not
a sadistic person. (T. 438-9). The defendant has other very
human qualities. He is sentimental. He will come to your aid if
you are in trouble. He will help you out. He will identify with
any victim in any place. He is definitely remorseful about what
happened in this case. (T. 440).

Dr. Marquit would have told the jury and the judge in this
case that in spite of Roy Allen Stewart's mental illness,
difficulties, and handicaps, his responses to the tests provide a
very worthwhile alternative to the death penalty. Stewart's
general capacity to learn, his alertness of mental functioning,
and his potential for following leadership demonstrate that the
can be rehabilitated. Dr. Marquit is convinced that Roy Allen
Stewart has the capacity and flexibility to learn appropriate
responses to stressful situations while he is in the structured
environment of prison. Therefore, after vocational training and
psychotherapy, Stewart will not react with rage under extremely
stressful conditions when a person physically confronts him. He
definitely can be treated for his mental illness and become

productive over a period of years, and Roy Allen Stewart merits
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the chance. (T. 440-4, 476-9; R. 706).

The unrefuted medical conclusions of Dr. Barry Crown are in
substantial conformity with those of Dr. Marquit.

In addition to his other qualifications, Dr. Crown has had
extensive clinical experience dealing with drug abusers. He
served as Clinical Director of the National Institute of Mental
Health, National Drug Abuse Training Center, at the University of
Miami. He was a Clinical Training Director of the Dade County
Program, an Associate Director of the National Council on Drug
Abuse, and he attended the White House Conference on Children and
Drug Abuse. (T. 274-6).

Dr. Crown interviewed and then administered a battery of
psychological tests to Roy Allen Stewart over a four-hour period
on May 6-7, 1984. The tests are objective examinations of the
relationship between brain function and behavior. Dr. Crown had
reviewed various psychological reports as well as medical and
prison records prior to meeting Stewart. He was aware of
Stewart's confessions and the brutal nature of the homicide. It
was Dr, Crown's conclusion that Roy Allen Stewart has a mild form
of [cognitive] impairment which is consistent with both drug usage
and the head injury Stewart had sustained in an automobile
accident in 1974; he labeled the disorder Organic Brain Syndrone.
(T. 276~-80; R. 510).

There are two relationships between this brain dysfunction
and the excessive use of alcohol and drugs. The first arises in
childhood, when people like Stewart find that they are functioning

only marginally in relation to their peers. They turn to drugs as

-87~



a form of self-treatment for the anxiety that they feel because
they experience a 1lack of inner personal relationships. The
second arises as a consequence of the first. Because of the brain
damage, people such as Stewart are more susceptible to the effects
of the substances they use. Thus, the substance abuse exacerbates
the cognitive dysfunction, and it exacerbates the degree of
impairment while the person is under the influence. A vicious
cycle is created. (T. 280-1).

Asked if he formed a conclusion as to whether Stewart was
operating under extreme mental or emotional disturbance at the
time of the offense, Dr. Crown replied, "Given the nature of the
circumstances, it is my opinion that Mr, Stewart was under a great
deal of strain. He was imbibing a large amount or quantity of
substances and this would exacerabate the cognizance problem and
he would have been impaired."” (T. 281-3). Stewart's inner
controls would be diminished so that he would not have been able
to exercise the kind of control that he might have exercised had
he not been in a stressful situation under the effects of
drugs. (T. 283). [Sec. 921.141(6) (b), Fla. Stat. (1979)]. 1It was
Dr. Crown's opinion that Stewart's ability to confrom his conduct
to the requirements of law would have Dbeen diminished
significantly. Based on the tests and Stewart's reasoning ability
and judgment under the circumstances would have been significantly
diminished; functioning on a much more primitive basis, Stewart
would not have been able to conform his conduct to the
requirements of law. (T. 283-4). Thus, the effects of alcohol and

drugs would release Stewart's cognitive control mechinism to the

-88-



point where he would function at a much more primitive level even
if Stewart knew that what he was doing was wrong. (T. 284). [Sec.
921.141(6) (f), Fla. Stat. (1979)].

In making his diagnosis, Dr. Crowm utilized the most accurate
method of identifying problems of the brain, neurological testing;
"generalizable" information gathered from Stewart's history and
records; and the objective information he had himself obtained.
Ineed, the only test that is more accurate than the examination
Dr. Crown conducted is an autopsy of brain tissue. (T. 287-304).

The testimony of Dr. Crown and Dr. Marquit established a
medical basis for the relevant evidence provided by the numerous
witnesses who had observed the growth and development of Roy Allen
Stewart. In 1light of the uncontroverted testimony of the
witnesses who appeared on the defendant's behalf at the hearing on
his motion for post-conviction releif from a sentence of death, it
is clear that the defendant has met the burden of proof enunciated

by the Supreme Court of the United States in Strickland v,

Washington, 466 U.S. , 104 s.ct. 2052, 80 L.Ed.2d 674 (1984)

and by this Court in Rnight v. State, 394 So.2d 997 (Fla. 1981).

Therefore, the order of the trial court must be reversed.

In deciding that the defendant did not show prejudice, the
trial judge asked, "Would the sentencer, giving due consideration
[to] the evidence and arguments presented at the hearing upon the
motions, have concluded that the sentence warranted was 1life
imprisonment rather than death[?]" (R. 897).

The trial Jjudge, who was not the original sentencing

authority in this case, responded:
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The aggravating circumstances found by the
sentencing judge were undoubtedly considered by
the sentencer to be of varying importance.
However, it is not reasonably probable that the
sentencer would have concluded that the totality
of the evidence was such as to outweigh two of the
aggravating circumstances: the fact tha the crime
was committed during the commission of a sexual
battery and the way the killing was done.

This Court has determined that regardless of
the conduct of the Defendant's counsel there is no
reasonable probability that the sentence would
have been different even if what was presented to
this Court had been presented during the penalty
phase of the Defendant's trial.
Accordingly, the Motion is denied.
(R. 897).
The trial court's order is erroneous in several respects.
Although the court credited all of the evidence adduced in the
defendant's behalf, its order does not reflect the "reasoned

judgment" required by this Court on direct review of the

imposition of a death sentence. State v. Dixon, 283 So.2d 1, 10

(Fla. 1973).

Implicit in the trial court's assumptions regarding the
sentencer's weighing process is its acceptance of the opinion
testimony of the psychologists. Even if it was proper for the
court to interpret the weight given by the sentencer to particular
aggravating circumstances, and it was not, the court overlooked
the essential fact that neither the advisory jury nor the
sentencing judge in this case heard the evidence undermining
aggravating circumstances and establishing mitigating
circumstances.

It was improper for the court to speculate as to the

sentencing judge's calculus because the defendant has negated the
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sentencer's finding that the capital felony was committed for
pecuniary gain, Sec. 921.141(5) (f); the defendant has called into
question the sentencer's reliance on the defendant's conviction
for attempted armed robbery, Sec. 921.141(5)(a),(b); and the
defendant has established the existence of numerous mitigating

circumstances. Sec. 921.141(6) (b),(f); Lockett v. Ohio, 438 U.S.

586, 98 S.Ct. 2954, 57 L.Ed.2d@ 973 (1978); accord, Eddings v.

oklahoma, 455 U.S. 104, 102 S.Ct. 869, 71 L.Ed.2d 1 (1982).

In analogous circumstances, this Court pondered whether the
result of the weighing process by both the jury and the judge
would have been different without an impermissible aggravating
factor and concluded:

We cannot know. Since we cannot know and since a
man's life is at stake, we are compelled to return
this case to the trial court for a new sentencing

triall.]

Elledge v, State, 346 So0.2d 998 at 1003 (Fla. 1977). Because at

least one aggravating circumstance in this case was improperly
considered, and the defendant established statutory and non-
statutory mitigating circumstances, this cause must be remanded
for resentencing. Id. It is impossible to state that defendant
was not harmed by counsel's failure to present such evidence.
Moreover, in a capital case such as this, the overriding
importance to the defendant of providing the jury with all
relevant evidence of mitigating circumstances cannot be gainsaid.
It is the jury who must make the initial determination of whether
the defendant should live or die. It is the jury whose advisory
opinion can be the critical factor in determining whether or not

the death penalty should be imposed. Lamadline v, State, 303
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So.2d 17 (Fla. 1974). It is the jury who must not be deprived of
testimony relevant to its determination of mitigating
circumstances; for, if it was unable to consider such available
evidence as psychiatric testimony, a sentence of death imposed in

accordance with its recommendation cannot be upheld. Messer v.

State, 330 So.2d4 137 (Fla. 1976); Miller v. State, 332 So.2d4 65
(Fla. 1976); Perry v. State, 395 So.2d 170 (Fla. 198l1). It is the

jury whose advisory opinion may not be disregarded except under

the exacting standards delineated by this Court. See Tedder v.

State, 322 So.2d4 908, 910 (Fla. 1975); LeDuc v. State, 365 So.2d

149, 151 (Fla. 1978); Richardson v. State, 437 So.2d 1091, 1095

(Fla. 1983).
It 1is the sentencer who must not be precluded from

considering, "as a mitigating factor, any aspect of a defendant's

character or record and any of the circumstances of the offense
that the defendant proffers as a basis for a sentence less than

death." Lockett v. Ohio, supra, 98 S.Ct. at 2964 (emphasis 1in

original); accord, Eddings v. Oklahoma, supra.

It is the legislature whose provisions for a large number of
mental mitigating factors reflect a determination to mitigate the
death penalty in favor of life for those whose responsibility for
their violent actions has been substantially diminished as a
result of mental illness, uncontrolled emotional state of mind, or

drug abuse, Miller v. State, 373 So.2d 882 (Fla. 1979).

Yet, it 1is defense counsel who must bear the burden of
providing a basis for a sentence less than death. It is defense

counsel who must know that "(t)he law does not require that
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capital punishment be imposed in every conviction in which a
particular state of facts occur." ... [;] that "(n)o defendant can
be sentenced to capital punishment unless the aggravating factors
outweigh the mitigating factors." ... [;] that ... "this does not
mean that in every instance under a set state of facts the

defendant must suffer capital punishment." Alvord v. State, 322

So.2d 533, 540 (Fla. 1975).13

It is defense counsel who must conduct an adequate
investigation "in order to present a reliable, individualized view
of the defendant to the Jjury which includes all relevant
mitigating evidence."™ (SR. 113-114A, 1113, 1086-1087). It was
defense counsel who failed in every way, under any standard, to
assist the defendant in meeting the state's case for death. Roy
Allen Stewart has met his burden of showing that he was prejudiced
by his counsel's deficient performance. Roy Allen Stewart's
relatives, townspeople, co-workers, and acquaintances related the
circumstances of his background and described his character and
mental condition. Roy Allen Stewart's medical experts amplified
the testimony of the 1lay witnesses and established unrefuted
evidence of his emotional and mental state of mind. Roy Allen
Stewart's trial attorneys explained the actions they took and the
decisions they made in view of the facts and circumstances as they

perceived them at the time. Roy Allen Stewart's legal expert

13

In Jones v, State, 332 So.2d 615 (Fla. 1976); Huckaby v.
State, 343 So.2d 29 (Fla. 1977) and Burch v. State, 343 So.2d 831
(FIa. 1977), this Court reversed the death sentences of defendants

who committed heinous crimes. As in this case, the mental illness
of those perpetrators was a contributing factor of the crimes.
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demonstrated the unsoundness of their judgments and the
unprofessionalism of their representation.

It has been shown that but for counsel's errors, there would
have been sufficient time to conduct a reasonable investigation
and make an adequate presentation for the penalty phase of
trial. But for counsel's errors, there would have been time to
secure the appearance of numerous witnesses who could furnish
relevant evidence of Stewart's background and character. But for
counsel's errors, there would have been time to adequately prepare
those witnesses who did attend the penalty phase of their own
accord. But for counsel's errors, there would have been a
positive and complete account of the person whose life was at
stake and not the meaningless, damaging testimony that was
elicited. But for counsel's errors there would have been expert
scientific evidence to support and clarify the testimony of the
lay witnesses. But for counsel's errors there would have been
sufficient evidence to establish numerous statutory and non-
statutory mitigating circumstances. But for counsel's errors,
there would have been sufficient evidence to cast doubt on the
applicability of aggravating circumstances. But for counsel's
errors, there would have been a persuasive concluding argument to
the Jjury. But for counsel's errors, there 1is reasonable
probability that Roy Allen Stewart would have been given 1life

rather than death.
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CONCLUSION

Based on the cases and authorities <c¢ited herein, the
appellant requests this Court to reverse the judgment of the lower
court and remand this cause to the trial court for a new

sentencing hearing.
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BENNETT H. BRUMMER

Public Defender

Eleventh Judicial Circuit
of Florida
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Miami, Florida 33125

Assistant Public Defender
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