


where she presented a forged prescription for morphine. The
Court stated:

The use of the automobile did not make
the accomplishment of the purchase more
easy or free it from obstructions or
hindrance, or make the sale any less dif-
ficult. It was merely the means of loco-
motion by which Blanche Cooper went to
the store to make the purchase. 1Its use
enabled her to get to the store more
quickly than if she had walked or had
used a slower means of transportation.
But the argument that this facilitated
the purchase disregards the ordinary and
accepted meaning of the word when applied
to the sale. Ascribing such a meaning to
the use of the word 'facilitate' would
raise grave doubts as to the constitu-
tionality of the statute on the ground of
vagueness and indefiniteness.

Id. at 167. The Ninth Circuit Court of Appeals reached an

identical conclusion in Howard v. United States, 423 F.2d

1102 (9th Cir. 1970). 1In that case, the claimant drove his
Buick automobile to the area where a Chevrolet loaded with
marijuana was parked. The claimant drove around the block,
then parked across the street from the Chevrolet load car
and entered the Chevrolet. He was arrested as he drove the
Chevrolet away. Id. at 1103. The Ninth Circuit had no
problem concluding:

[Tlhe seized car was merely the means of

locomotion by which the person suspected

of participating in illegal drug traffic
reached the site of that activity. The

l4This argument regarding the constitutionality of the
statute is precisely that raised by DUCKHAM before the trial
Court [see, e.g., R. 34-37].
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ease or the difficulty of transporting
the marihuana in the Chevrolet was not
affected by the manner in which Howard
reached the load car. The use of an
automobile to commute to the scene of a
crime does not justify the seizure of
that automobile under sections 781 and
782,

Id. at 1103-04 (citations omitted). See also Simpson v.

United States, 272 F.2d 229, 230~31 (9th Cir. 1959) (car not

subject to forfeiture under Internal Revenue forfeiture pro-
vision because automobile was simply used to transport the
owner to a point from which she could proceed to engage in
illegal activity and automobile not used or directly
involved in the course of that illegal activity).

United States v. One Liberian Refrigerator Vessel, 447

F. Supp. 1053 (M.D. Fla. 1977) is a recent Federal decision
in which the Court found a sufficient basis for forfeiture
under section 781 and 21 U.S.C. §881.15 The facts of that
case demonstrated that the vessel at issue had been loaded
with cocaine. Judge Krentzman, examining recent Federal
decisions, noted "an evolving trend toward a new principle:
a substantial nexus between the contraband or illegal acti-
vity and the inanimate facilitating instrumentality (i.e.
vessel or vehicle) must be demonstrated." Id.at 1060. This

nexus cannot be too "remote, casual and insubstantial," or

157he Court's decision was also based on 19 U.S.C.
§1595(a), which provides, in relevant part, for the for-
feiture of "every vessel ... used in, to aid in, or to faci-
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the factual basis for forfeiture will be insufficient. 1Id.
While 49 U.S.C. §§781-782 is the blueprint for the
Florida Contraband Forfeiture Act, 21 U.S.C. §§881 et. seq.
is significantly different from subsection 781(a)(3) and
subsection 932.702(3) in the following respect: Subsection

88l(a)(4) permits the forfeiture of any vehicle "used, or

... intended for use, to transport, or in any manner to

facilitate the transportation, sale, receipt, possession or
concealment of ... [controlled substances]" (emphasis
added). Because subsection 88l(a)(4) permits forfeiture if
a vehicle is used to facilitate a drug transaction in any
manner, the scope of the "facilitation" theory under section
881 stretches further than that of section 78l1. See, e.q.,

United States v. One 1979 Mercury Cougar XR-7, 666 F.24 228,

230 (5th Cir. 1982); United States v. One 1977 cCadillac

Coupe Deville, 644 F.2d 500, 501-02 (5th Cir. 1981)(Unit

B); United States v. One 1974 Cadillac Eldorado Sedan, 548

F.2d 421, 425 (24 Cir. 1977). Further, sections 88l et.

seq. apply to controlled substances only; sections 781-782,
as with the Florida Contraband Forfeiture Act, constitute a
general forfeiture statute that applies to various types of

contraband, including controlled substances. Thus, the

litate, by obtaining information or in any other way, the
importation [...of any illegal article] (emphasis added).
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inclusion of the language "in any manner" leaves no doubt
that Congress intended forfeiture of conveyances under the
narcotics law to have a wider reach than the general contra-
band forfeiture provisions of 49 U.S.C. §§781-782. To hold
otherwise "would negate the need for and purpose of the new

statute." United States v. One 1977 Cadillac Coupe Deville,

644 F.2d at 502.

In cases such as United States v. One 1979 Porsche

Coupe, 709 F.2d 1424 (1llth Cir. 1983) and United States v.

One 1977 Cadillac Coupe Deville, supra, Federal appellate

courts have permitted forfeiture under subsection 881l(a)(4)
when vehicles were used for transportation of the claimants,
"key figures" in the illegal transactions involved in those
cases, to transaction sites. Specifically, in One 1979
Porsche, the Court noted that the subject vehicle was used
to transport the claimant from Knoxville, Tennessee to
Atlanta, Georgia, where the claimant was to buy cocaine.
Forfeiture was deemed appropriate because "[tlhe subject
vehicle in this case was used to transport the 'pivotal
figure in the transaction' several hundred miles to the pre-
cise location at which the attempted purchase took place."

709 F.2d at 1427. 1In One 1977 Cadillac forfeiture was per-

mitted under section 881 where the vehicle was used to

transport a drug supplier and confederate to a transaction
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site. 664 F.2d at 501. The Fifth Circuit found as a
"pivotal" distinction the fact that forfeiture proceedings

in One 1977 Cadillac were brought under section

88l's "in any manner" language, rather than section 781.
Id. at 502.

Yet, even while these two decisions and other section
881 cases would seemingly permit forfeiture under that sec-
tion for mere transportation of a key figure to the site of
an illegal transaction, a close reading of those cases indi-
cates that the vehicles played more significant roles in the

underlying illegal transactions. In One 1979 Porsche, the

vehicle was used to travel a long distance, and in Qne 1977

Cadillac and United States v. One 1974 Cadillac Eldorado,

548 F.2d 421 (2nd Cir. 1977), the vehicles were used to
transport not only the supplier but also a confederate to
transaction sites. In other words, section 88l is not

without its limits. See, e.g., United States v. One 1972

Chevrolet Corvette, 625 F.2d 1026 (lst Cir. 1980) (no

"facilitation" where there was not an antecedent rela-
tionship between the vehicle and the sale of the narcotics);

United States v. McMichael, 541 F. Supp. 956 (D. Md. 1982)

(use of vehicle for counter-surveillance is sufficient for
section 881 forfeiture, although "the use of an automobile

merely as a means of locomotion to reach the scene of an
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illegal activity or in a manner not directly connected with
the sale of drugs may not constitute such facilitation,"

541 F. Supp. at 959 n.6); and United States v. One 1970

Buick  Riviera, 374 F. Supp. 277 (D. Minn. 1973) (in a case

similar to City of Clearwater v. One 1980 Porsche 911 SC,

426 So.2d 1260 (Fla. 2d DCA 1983) in terms of "remoteness,"
fact that a car was used to take a confederate to an airport
for travel to Mexico to obtain heroin was an insufficient
basis for foreiture under section 881, although paper money
wrappers from the currency given to the confederate were
found in vehicle).

In United States v. One 1972 Datsun, supra (decided

several years after passage of section 88l), the District
Court refused to forfeit a vehicle pursuant to section 881
under facts substantially similar to those of the instant

case. In One 1972 Datsun, the facts demonstrated that the

claimant, on one occasion, after agreeing to sell an under-
cover officer LSD, "operated the Datsun so as to deliber-
ately lead" the officer to the claimant's apartment, where
the claimant sold the officer a large quantity of the drug.
Subsequently, a similar transaction occurred. The claimant
again agreed to sell the officer LSD and told the officer to
meet the claimant at a motor inn. After the two met at that

motor inn, they drove to the claimant's apartment (the
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undercover officer following the claimant, who was driving
the Datsun), where the claimant delivered a large quantity
of LSD to the officer. 378 F. Supp. at 1201.

As in the instant case, no contraband nor any person
other than the claimant were transported in the Datsun, and
no negotiations took place in or near that vehicle. 1In
finding forfeiture inappropriate, the District Court
reviewed a significant number of Federal decisions. It
noted that intentional "transportation or concealment of
contraband in a conveyance ... will subject the conveyance
to forfeiture.” 378 F. Supp. at 1202 (citations omitted);
that use of a vehicle "as a place for conducting nego-
tiations for or transacting any portion of a sale is suf-
ficient to subject the vehicle to forfeiture," id. at 1202
(citations omitted); and that "[ulse as a look-out or decoy
vehicle in a convoy will also render the vehicle subject to
forfeiture." 1Id. at 1202 (citations omitted). However,
facilitation requires "a concrete, direct and instrumental
use of the vehicle in some aspect of the underlying criminal
activity"; "...to be forfeited, a vehicle must have some
substantial connection to, or be instrumental in, the com-
mission of the underlying criminal activity which the sta-
tute seeks to prevent." Id. at 1203-04 (footnote omitted).

Because the Government did not allege that the Datsun was

~-39-



used by the claimant as part of the "modus operandi" or that
the Datsun had been adapted for narcotics activity, and
because the facts did not substantiate forfeiture under
other recognized grounds, the District Court denied for-
feiture. Id. at 1205.

In summary, forfeiture on a facilitation theory under
the facts of the instant case might be appropriate under
subsection 881(a)(4), with its "in any manner" language, but
clearly is inappropriate under subsection 781(a)(3), which
is the Federal counterpart to the subsection 932.702(3)
"facilitation™ provision of the Florida Contraband

Forfeiture Act.

Summarz

The case at bar offers this Court an opportunity to
reaffirm the vitality of the Griffis decision in certain
essential respects. The result in Griffis would probably be
different today, in light of the 1980 amendments to the
Florida Contraband Forfeiture Act. But the principle of
strict construction of forfeiture law, as well as statutory
construction of the Act to effect the legislative intent
that Florida's general forfeiture statute be in uniformity
with its Federal counterpart, remain as strong as ever.

The Florida Contraband Forfeiture Act's facilitation

provision does not permit forfeiture of property used "in
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any manner" to facilitate an illegal transaction. The First
District Court of Appeal's decision in this case, however,
effectively amends Florida's Act in such a manner. The line
limiting the potentially unlimited scope of the facilitation
provision of Florida's Contraband Forfeiture Act has been
blurred by the First District in the instant case. The task
of properly redrawing this line, offering guidance to
Florida's lower courts in future decisions, now lies before

this Court.

II.

THE DISTRICT COURT ERRED IN DENYING
DUCKHAM'S REQUEST TO REMAND FOR THE TRIAL
COURT'S CONSIDERATION OF THREE ALTERNA-
TIVE GROUNDS TO DENY FORFEITURE.

The District Court in the instant case denied DUCKHAM's
MOTION FOR REHEARING OR FOR CLARIFICATION OF DECISION AND
FOR REHEARING EN BANC, in which remand was sought for con-
sideration of three alternative grounds to deny forfeiture
initially raised by the Petitioner in his MOTION TO QUASH
RULE TO SHOW CAUSE AND TO DISMISS PETITION FOR RULE TO SHOW
CAUSE [R. 8-10]. The trial Court had not ruled on these
alternative grounds because it found that the facts of this
case did not justify forfeiture under the Florida Contraband

Forfeiture Act [R. 46-48]. With no citation of authority,

the District held, in effect, that the alternative issues
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may not now be heard by any Court.

Certainly, the First District did not question the
propriety of the trial Court's declining to reach constitu-
tional arguments raised by DUCKHAM in his MOTION TO QUASH
when the case was found to be properly disposed of on other

grounds. See Griffis v. State, 356 So.2d at 298; McKibben

v. Mallory, 293 So.2d 48, 51 (Fla. 1974). Because the

Circuit Court found that DUCKHAM's case fell outside the
reach of the statute, it was unnecessary for the trial Court to
reach the issue of the Act's constitutionality, raised as one

of three alternative by DUCKHAM. State v. One (1) 1977

Volkswagen, 455 So.2d at 436 (on rehearing).

In appealing the trial Court's decision, the STATE
limited the scope of the issues to be considered on appeal.
Recognizing that DUCKHAM raised four arguments in the trial
Court, the STATE in its INITIAL BRIEF before the First
District Court of Appeal, at page 4, recognized that "the
trial judge addressed only one of those [four] issues and
based the dismissal ... on that one ground. Therefore only
that one issue will be addressed in this appeal." The par-
ties acted reasonably in focusing their attention upon the
determination of the facilitation issue prior to considering
other issues. Specifically, DUCKHAM did not act imprudently

in failing to argue the constitutional issues which, while

-42~-



presented to the lower Court, were never considered by that
Court.

The District Court apparently felt itself without
authority to remand the case for consideration of the alter-
native grounds not raiséd on appeal. The First District
erred in so limiting its powers. This Court, in In Re:

Kionka's Estate, 121 So.2d 644 (Fla. 1960) explored this

precise procedural issue:

It is not unusual that a trial court will
decide a case on a theory which in the
view of the trial judge makes it unneces-
sary to pass upon the validity of a
statute .... This will happen most fre-
quently ... where the appellate court
reverses the trial court .... In such
cases the appellate court would no doubt
remand the cause to the trial court for a
written ... determination of the valid-
ity of the statute.

Id. at 646. Clearly, remand was well within the power of
the First District.

The failure to raise constitutional arguments before the
District Court which were not considered by Judge Chance in
this case was in line with this Court's holding that
"[ulnder ordinary circumstances, this Court prefers that the
constitutionality of a statute be considered first by a

trial Court." Dickinson v, Stone, 251 So.2d 268, 271 (Fla.

1971). See also Division of Bond Finance v. Smathers, 337

So.2d 805 (Fla. 1976) (initial challenges to the constitu-

-43-



tionality of statutes should be made in the trial court.
In light of the basic principle that questions not pre-

sented to and ruled upon by the trial court are not properly

subject to review in an appellate court, Keyes Co. v. Sens,

382 So.24 1273, 1276 (Fla. 2d DCA 1980); American Home

Assur. Co. v. Keller Industries, 347 So.2d 767, 772 (Fla.

3d DCA 1977)., DUCKHAM acted correctly in seeking remand in
this case for determination of the alternative grounds after
the First District had decided the issue of facilitation.

DUCKHAM'S behavior was particulary appropriate with
regard to the question of whether the State "promptly" pro-
ceeded in this forfeiture action pursuant to subsection
932.704(1) of the Florida Statutes, which is at once an
issue of constitutional proportionsand a question of fact.
As such, the issue should first have been considered by the
trial Court. To now hold that such constitutional claims
may never be resolved would, in this circumstance, violate
the spirit and letter of Article I, Section 21 of the
Florida Constitution by effectively denying DUCKHAM access
to the Courts.

Should this Court find it necessary to reach this issue
by affirming the District Court's Opinion on facilitation,
DUCKHAM respectfully requests that this Court reverse the

District Court's order denying remand, thus allowing resolu-
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tion of the alternative grounds for denial of forfeiture

raised by DUCKHAM in this case.

CONCLUSION

For the reasons expressed in this BRIEF, Petitioner
JEFF C. DUCKHAM respectfully prays that this Court reverse
the decision of the First District Court of Appeal and
reinstate the trial Court's determination that the facts of
this case do not justify forfeiture pursuant to the facili-
tation provision of the Florida Contraband Forfeiture Act.

In the alternative, should this Court determine that a
finding of facilitation is justified by the facts of this
case, Petitioner DUCKHAM prays that this Court remand
this cause to the trial Court for its consideration of the
remaining three issues presented by the Petitioner in his
MOTION TO QUASH RULE TO SHOW CAUSE AND TO DISMISS PETITION

FOR RULE TO SHOW CAUSE.
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