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James Floyd a p p e a l s  h i s  c o n v i c t i o n  o f  f i r s t - d e g r e e  murder  

and s e n t e n c e  o f  d e a t h .  W e  have  j u r i s d i c t i o n .  A r t .  V ,  § 3 ( b )  ( I ) ,  

F l a .  C o n s t .  W e  a f f i r m  t h e  c o n v i c t i o n  b u t  v a c a t e  t h e  d e a t h  

s e n t e n c e .  

James Floyd w a s  i n d i c t e d  f o r  t h e  murder  o f  Annie B a r  

Anderson.  H e  w a s  a l s o  c h a r g e d  w i t h  two c o u n t s  o f  f o r g e r y ,  two 

c o u n t s  o f  u t t e r i n g  a f o r g e d  check ,  and  two c o u n t s  o f  g r a n d  t h e f t .  

The v i c t i m  w a s  found dead i n  one  o f  t h e  bedrooms o f  h e r  

home on  t h e  e v e n i n g  o f  Tuesday,  J a n u a r y  1 7 ,  1984.  She w a s  l a s t  

s e e n  a l i v e  on  t h e  a f t e r n o o n  o f  J a n u a r y  1 6 ,  1984,  when s h e  cashed  

a check  a t  h e r  bank .  Accord ing  t o  t h e  t e s t i m o n y  o f  t h e  m e d i c a l  

examiner ,  s h e  had  b e e n  k i l l e d  sometime t h a t  a f t e r n o o n  o r  e v e n i n g  

by a s t a b  wound t o  h e r  c h e s t .  When t h e  p o l i c e  a r r i v e d  a t  t h e  

v i c t i m ' s  home on J a n u a r y  17 ,  1984,  t h e  back  d o o r  w a s  u n l o c k e d ,  

and  t h e r e  w e r e  no s i g n s  o f  a  f o r c e d  e n t r y .  I n  t h e  room i n  which 

t h e y  found t h e  v i c t i m ,  t h e r e  w e r e  f r e s h  " p r y  marks"  b e n e a t h  t h e  

window, i n d i c a t i n g  t h a t  someone had a t t e m p t e d  t o  e x i t  f rom t h a t  

window. 

On t h e  a f t e r n o o n  o f  t h e  v i c t i m ' s  d e a t h  (Monday, 

J a n u a r y  1 6 ) ,  F loyd  had c a s h e d  a check  f o r  $500 from t h e  v i c t i m ' s  



account .  H e  was a r r e s t e d  a f t e r  a t t e m p t i n g  t o  f l e e  from t h e  

p o l i c e  when he  t r i e d  t o  c a sh  a  second check f o r  $700 on  t h e  same 

account  two days  l a t e r  (Wednesday, January  1 8 ) .  When ques t i oned  

by t h e  p o l i c e ,  Floyd admi t t ed  f o r g i n g  t h e  $700 check,  e x p l a i n i n g  

t h a t  he  had found t h e  checkbook on Tuesday nea r  a  dumpster .  H e  

subsequen t ly  r e v i s e d  h i s  s t o r y  when con f ron t ed  w i t h  t h e  p o l i c e  

knowledge t h a t  he  had cashed t h e  $500 check on Monday. I n  

a d d i t i o n ,  he  admi t t ed  owning a  brown j a c k e t  t h a t  was found 

o u t s i d e  t h e  bank where he  was a r r e s t e d .  A sock soaked w i t h  b lood 

of t h e  v i c t i m ' s  b lood t ype  (which was n o t  t h e  d e f e n d a n t ' s  b lood 

t y p e )  was found i n  one of t h e  j a c k e t  pocke t s .  

Over o b j e c t i o n  a t  t r i a l ,  t h e  c o u r t  p e r m i t t e d  an  o f f i c e r  t o  

t e s t i f y  t o  F l o y d ' s  s t a t e m e n t  a t  t h e  p o l i c e  s t a t i o n  t h a t :  " I  know 

t h e  p o l i c e  a r e  mad a t  m e  f o r  runn ing ,  b u t  I ' v e  been i n  j a i l  

b e f o r e  and I d o n ' t  want t o  go back."  

A t  t r i a l  t h e  s t a t e  a l s o  p r e s e n t e d  t h e  t e s t imony  of  Greg 

Anderson, a  c e l l m a t e  of  F l o y d ' s  who t e s t i f i e d  t h a t  Floyd t o l d  him 

t h a t  he had s t abbed  t h e  v i c t i m  when s h e  s u r p r i s e d  him i n  t h e  

c o u r s e  o f  t h e  b u r g l a r y .  

During t h e  p e n a l t y  phase ,  t h e  t r i a l  c o u r t  i n s t r u c t e d  t h e  

j u ry  on f i v e  agg rava t i ng  c i rcumstances  b u t  f a i l e d  t o  g i v e  any 

i n s t r u c t i o n s  on m i t i g a t i n g  c i r cums t ances .  The j u ry  recommended 

t h e  dea th  p e n a l t y  by a  seven t o  f i v e  v o t e .  The t r i a l  c o u r t  

s en t enced  Floyd t o  d e a t h  f i n d i n g  t h e  fo l l owing  a g g r a v a t i n g  

c i rcumstances :  (1) t h a t  t h e  murder was committed d u r i n g  a  

b u r g l a r y ;  ( 2 )  t h a t  it was committed t o  avo id  o r  p r e v e n t  a  l awfu l  

a r r e s t ;  ( 3 )  t h a t  it was committed f o r  pecun ia ry  g a i n ;  ( 4 )  t h a t  it 

was he inous ,  a t r o c i o u s ,  and c r u e l ;  and ( 5 )  t h a t  it was committed 

i n  a  c o l d ,  c a l c u l a t i n g ,  and p remedi ta ted  manner w i thou t  any 

p r e t e n s e  o f  moral o r  l e g a l  j u s t i f i c a t i o n .  

Floyd f i r s t  c h a l l e n g e s  h i s  c o n v i c t i o n  on t h e  b a s i s  of  t h e  

o f f i c e r ' s  t e s t imony  r e l a t i n g  a p p e l l a n t ' s  s t a t e m e n t  r e g a r d i n g  h i s  

p r i o r  i n c a r c e r a t i o n .  Floyd concedes t h a t  t h e  s t a t e  cou ld  p r e s e n t  

ev idence  o f  h i s  f l i g h t  a t  a r r e s t .  H e  a r g u e s ,  however, t h a t  t h e  

t r i a l  c o u r t  e r r e d  i n  l e t t i n g  t h e  j u r y  hea r  t h a t  he  had been 



i n c a r c e r a t e d  a t  a  p r i o r  t i m e .  W e  d i s a g r e e .  T h i s  t e s t imony  was 

r e l e v a n t  t o  t h e  i s s u e  of f l i g h t  and was,  t h e r e f o r e ,  a d m i s s i b l e .  

The second i s s u e  r a i s e d  by Floyd concerns  d e a t h  q u a l i f i e d  

j u r i e s  and h a s  been r e s o l v e d  by t h i s  Cour t  i n  Kennedy v .  

Wainwright,  483 So.2d 424 ( F l a .  1 9 8 6 ) ,  and by t h e  Supreme Cour t  

i n  Lockhar t  v .  McCree, 106 S .Ct .  1758 ( 1 9 8 6 ) .  

A f t e r  r ev iewing  t h e  r e c o r d ,  w e  f i n d  no r e v e r s i b l e  e r r o r  i n  

t h e  g u i l t  phase  of  F l o y d ' s  t r i a l .  Accord ing ly ,  w e  a f f i r m  F l o y d ' s  

c o n v i c t i o n  f o r  f i r s t - d e g r e e  murder .  

Floyd r a i s e s  a  number o f  p o i n t s  concern ing  t h e  p e n a l t y  

phase  of  h i s  t r i a l .  F i r s t ,  h e  a r g u e s  t h a t  t h e  t r i a l  judge e r r e d  

i n  n o t  f i n d i n g  any m i t i g a t i n g  c i r c u m s t a n c e s  i n  t h e  t e s t imony  of  

t h e  v i c t i m ' s  d a u g h t e r ,  Anne Anderson. The v i c t i m ' s  d a u g h t e r  had 

been p e r m i t t e d  t o  t e l l  t h e  j u r y  t h a t  b o t h  s h e  and h e r  mother 

opposed c a p i t a l  punishment .  I n  a d d i t i o n ,  co r respondence  between 

a p p e l l a n t  and t h e  v i c t i m ' s  d a u g h t e r  had been a d m i t t e d  i n t o  

e v i d e n c e .  I t  a p p e a r s  t h e  t r i a l  judge c o n s i d e r e d  Anderson 's  

t e s t i m o n y ,  b u t  s imply  d i d  n o t  a c c o r d  it t h e  we igh t  Floyd b e l i e v e s  

it dese rved .  T h i s  Cour t  h a s  c o n s i d e r e d  t h i s  i s s u e  i n  P o r t e r  v .  

S t a t e ,  429 So.2d 293, 296 ( F l a . ) ,  cer t .  d e n i e d ,  464 U.S. 865 

(19831, n o t i n g :  

There  i s  no requ i rement  t h a t  a  c o u r t  must f i n d  
a n y t h i n g  i n  m i t i g a t i o n .  The o n l y  requ i rement  i s  t h a t  
t h e  c o n s i d e r a t i o n  of m i t i g a t i n g  c i r c u m s t a n c e s  must 
n o t  b e  l i m i t e d  t o  t h o s e  l i s t e d  i n  s e c t i o n  921.141(6)  , 
F l o r i d a  S t a t u t e s  (1981) . What P o r t e r  r e a l l y  
complains a b o u t  h e r e  i s  t h e  w e i g h t  t h e  t r i a l  c o u r t  
accorded t h e  e v i d e n c e  P o r t e r  p r e s e n t e d  i n  m i t i g a t i o n .  
However, "mere d i sagreement  w i t h  t h e  f o r c e  t o  b e  
g i v e n  [ m i t i g a t i n g  e v i d e n c e ]  i s  an  i n s u f f i c i e n t  b a s i s  
f o r  c h a l l e n g i n g  a  s e n t e n c e . "  Q u i n c e  v .  S t a t e ,  4 1 4  
So.2d 185,  187 ( F l a . 1 9 8 2 ) .  W e  do n o t  f i n d  t h a t  t h e  
t r i a l  c o u r t  f a i l e d  t o  c o n s i d e r  t h e  e v i d e n c e  p r e s e n t e d  
i n  m i t i g a t i o n  of  t h e  s e n t e n c e .  

I n  l i g h t  o f  P o r t e r ,  t h i s  argument i s  w i t h o u t  m e r i t .  

Nor do  w e  f i n d  m e r i t  i n  F l o y d ' s  c o n t e n t i o n  t h a t  t h e  proof 

i n  t h e  r e c o r d  b e f o r e  u s  i s  i n s u f f i c i e n t  t o  s u s t a i n  a  f i n d i n g  of  

t h e  a g g r a v a t i n g  f a c t o r  of h e i n o u s ,  a t r o c i o u s ,  and c r u e l  under  

s e c t i o n  9 2 1 . 1 4 1 ( 5 ) ( h ) .  I n  S t a t e  v .  Dixon, 283 So.2d 1 ( F l a .  

1973) , cert .  d e n i e d ,  416 U.S. 943 ( 1 9 7 4 ) ,  t h i s  Cour t  d e f i n e d  what 

was meant by h e i n o u s ,  a t r o c i o u s ,  o r  c r u e l .  W e  s a i d :  



It is our interpretation that heinous means 
extremely wicked or shockingly evil; that atrocious 
means outrageously wicked and vile; and, that cruel 
means designed to inflict a high degree of pain with 
utter indifference to, or even enjoyment of, the 
suffering of others. What is intended to be included 
are those capital crimes where the actual commission 
of the capital felony was accompanied by such 
additional acts as to set the crime apart from the 
norm of capital felonies--the conscienceless or 
pitiless crime which is unnecessarily torturous to 
the victim. 

Id. at 9. In this case, the trial court found that - 

This capital felony was especially heinous, atrocious 
and cruel. The medical examiner testified that the 
victim died from the deep stab wound to the chest 
within a short period of time, perhaps two to four 
minutes, after sustaining that wound. However, from 
the evidence, it may reasonably be inferred that the 
defendant continued stabbing the victim while she was 
still alive for a total of twelve stab wounds to her 
torso and what was characterized by the medical 
examiner as one defensive stab wound to the hand. 

Under these circumstances, we cannot say that the trial judge 

erred in finding this aggravating factor. 

We agree, however, with Floyd's contention that the 

aggravating factor of cold, calculated, and premeditated under 

section 921.141(5) (i) was not proved beyond a reasonable doubt. 

The aggravating circumstance that the murder committed was cold, 

calculated, and premeditated requires a "heightened" form of 

premeditation. Phillips v. State, 476 So.2d 194, 197 (Fla. 

1985); Hardwick v. State, 461 So.2d 79, 81 (Fla. 1984), cert- 

denied, 105 S.Ct. 2369 (1985). This aggravating factor is not to 

be used in every premeditated murder prosecution, but is reserved 

primarily for those murders which are characterized as execution 

or contract murders or witness-elimination murders. Bates v. 

State, 465 So.2d 490, 493 (Fla. 1985). The pry marks indicating 

an attempt to escape before confronting the victim preclude a 

finding beyond a reasonable doubt that this murder was cold, 

calculated, and premeditated. Compare Lara v. State, 464 So.2d 

1173, 1180 (Fla. 1985) (aggravating factor of cold, calculated, 

and premeditated was upheld because the evidence showed the 

defendant went to the victim's home with the clear intention of 

killing her) ; Troedel v. State, 462 So.2d 392, 397 (Fla. 1984) 

(cold, calculated, and premeditated factor found where evidence 



showed de f endan t  had planned i n  advance t o  go t o  t h e  v i c t i m s '  

home and k i l l  t h em) .  The f a c t  t h a t  a  de f endan t  murders  h i s  

v i c t i m  i n s t e a d  of  s imply  f l e e i n g  i s  n o t ,  by i t s e l f ,  s u f f i c i e n t  t o  

prove beyond a  r e a s o n a b l e  doubt  t h a t  t h e  murder was c o l d ,  

c a l c u l a t e d ,  and p remedi ta ted  under s e c t i o n  921.141(5)  ( i ) .  - See 

Thompson v. S t a t e ,  456 So.2d 4 4 4 ,  446 ( F l a .  1 9 8 4 ) .  

The t r i a l  c o u r t  a l s o  e r r e d  i n  f i n d i n g  t h a t  t h e  a g g r a v a t i n g  

c i rcumstance  o f  s e c t i o n  921.141 ( 5 )  (el ( i . e . ,  t h a t  t h e  murder was 

committed t o  p r e v e n t  a r r e s t )  was e s t a b l i s h e d  beyond a  r e a s o n a b l e  

doubt .  I n  R i l e y  v.  S t a t e ,  366 So.2d 19,  22 ( F l a .  1 9 7 8 ) ,  w e  h e l d  

t h a t :  " [ T l h e  m e r e  f a c t  o f  a  d e a t h  i s  n o t  enough t o  invoke t h i s  

f a c t o r  when t h e  v i c t i m  i s  n o t  a  law enforcement o f f i c i a l .  Proof 

of  t h e  r e q u i s i t e  i n t e n t  t o  avo id  a r r e s t  and d e t e c t i o n  must b e  

v e r y  s t r o n g  i n  t h e s e  c a s e s . "  The f a c t  t h a t  t h e  v i c t i m  might  have 

been a b l e  t o  i d e n t i f y  Floyd i s  i n s u f f i c i e n t  t o  prove t h i s  

agg rava t i ng  f a c t o r  beyond a  r e a sonab l e  doubt .  See Ba t e s ,  465 

So.2d a t  492. See a l s o  Ca ru the r s  v. S t a t e ,  465 So.2d 496, 499 -- 

( F l a .  1985) ( s t a t e  d i d  - n o t  e s t a b l i s h  agg rava t i ng  c i rcumstance  

t h a t  murder was committed t o  avo id  o r  p r even t  a r r e s t  by p rov ing  

v i c t i m  knew a s s a i l a n t ) .  The s t a t e  must c l e a r l y  show t h a t  t h e  

dominant o r  on ly  mot ive  f o r  t h e  murder was t h e  e l i m i n a t i o n  o f  a 

w i t n e s s .  See Ba t e s ,  465 So.2d a t  492; Oats  v .  S t a t e ,  446 So.2d 

90, 95 ( F l a .  1 9 8 4 ) ;  Menendez v.  S t a t e ,  368 So.2d 1278, 1282 ( F l a .  

1 9 7 9 ) .  

L a s t l y ,  we a g r e e  t h a t  t h e  t r i a l  j udge ' s  f a i l u r e  t o  

adequa t e ly  i n s t r u c t  t h e  j u r y  on m i t i g a t i n g  c i rcumstances  r e q u i r e s  

r e s e n t e n c i n g .  I n  t h e  p e n a l t y  phase ,  l e t t e r s  w e r e  p u t  i n t o  

ev idence  which showed t h a t  F l o y d ' s  f a t h e r  was dead,  h i s  mother 

was an  a l c o h o l i c ,  and t h a t  he  was t h e  f a t h e r  of two sma l l  

c h i l d r e n .  I n  a d d i t i o n ,  t h e  v i c t i m ' s  daugh te r  e x p l a i n e d  h e r  

f a m i l y ' s  b e l i e f  t h a t  c a p i t a l  punishment w a s  wrong. Although 

t h e r e  was ev idence  p r e s e n t e d  from which t h e  j u ry  cou ld  have found 

n o n s t a t u t o r y  m i t i g a t i n g  c i r cums t ances ,  t h e  t r i a l  judge f a i l e d  t o  

g i v e  any i n s t r u c t i o n s  on what cou ld  b e  cons ide r ed  i n  m i t i g a t i o n .  

H e  b e l i e v e d  no i n s t r u c t i o n  was nece s sa ry  because ,  i n  h i s  o p i n i o n ,  



no m i t i g a t i n g  c i r c u m s t a n c e s  had b e e n  e s t a b l i s h e d  by t h e  e v i d e n c e .  

T h i s  e r r o r  was compounded by t h e  p r o s e c u t o r ' s  c l o s i n g  a rgument  t o  

t h e  j u r y  t h a t  t h e r e  w e r e  no m i t i g a t i n g  f a c t o r s .  

Under o u r  c a p i t a l  s e n t e n c i n g  s t a t u t e ,  a  d e f e n d a n t  h a s  t h e  

r i g h t  t o  a n  a d v i s o r y  o p i n i o n  from a  j u r y .  - See  § 9 2 1 . 1 4 1 ( 2 ) ,  F l a .  

S t a t .  ( 1 9 8 5 ) ;  R icha rdson  v.  S t a t e ,  437 So.2d 1091,  1095  la. 

1 9 8 3 ) ;  Lamadl ine  v .  S t a t e ,  303 So.2d 1 7 ,  20  la. 1 9 7 4 ) .  I n  

d e t e r m i n i n g  a n  a d v i s o r y  s e n t e n c e ,  t h e  j u r y  must c o n s i d e r  and 

weigh a l l  a g g r a v a t i n g  - and m i t i g a t i n g  c i r c u m s t a n c e s .  - See 

§ 9 2 1 . 1 4 1 ( 2 ) .  The a g g r a v a t i n g  f a c t o r s  t o  b e  c o n s i d e r e d  a r e  

l i m i t e d  t o  t h o s e  enumera ted  i n  s e c t i o n  9 2 1 . 1 4 1 ( 5 ) .  Drake v .  

S t a t e ,  441 So.2d 1079,  1082 ( F l a .  1 9 8 3 ) ,  ce r t .  d e n i e d ,  466 U.S. 

978 ( 1 9 8 4 ) ;  Purdy, 343 So.2d 4 ,  6  ( F l a . ) ,  ce r t .  d e n i e d ,  

434 U.S. 847 ( 1 9 7 7 ) .  The m i t i g a t i n g  f a c t o r s ,  however ,  a r e  n o t  s o  

l i m i t e d .  King v.  S t a t e ,  390 So.2d 315, 321  ( F l a .  19801,  ce r t .  

d e n i e d ,  450 U.S. 989 ( 1 9 8 1 ) ;  Songer v .  S t a t e ,  365 So.2d 696,  700 

( F l a .  1978)  (on  r e h e a r i n g ) ,  ce r t .  d e n i e d ,  4 4 1  U.S. 956 ( 1 9 7 9 ) .  

The U n i t e d  S t a t e s  Supreme C o u r t  h a s  h e l d  t h a t  a  s e n t e n c e r  must  

n o t  b e  p r e c l u d e d  f rom c o n s i d e r i n g  any  a s p e c t  o f  a  d e f e n d a n t ' s  

c h a r a c t e r  o r  r e c o r d  o r  any o f  t h e  c i r c u m s t a n c e s  o f  t h e  o f f e n s e .  

See  L o c k e t t  v.  Ohio,  438 U.S. 586 ( 1 9 7 8 ) .  See  a l s o  Edd ings  v .  -- 

Oklahoma, 455 U.S. 104 ( 1 9 8 2 ) .  The j u r y  must  b e  i n s t r u c t e d ,  

e i t h e r  by t h e  a p p l i c a b l e  s t a n d a r d  j u r y  i n s t r u c t i o n s  o r  by 

s p e c i a l l y  f o r m u l a t e d  i n s t r u c t i o n s ,  t h a t  t h e i r  r o l e  i s  t o  make a 

recommendat ion b a s e d  o n  t h e  c i r c u m s t a n c e s  o f  t h e  o f f e n s e  and  t h e  

c h a r a c t e r  and  background of  t h e  d e f e n d a n t .  Cf .  - H e r r i n g  v .  

S t a t e ,  446 So.2d 1049,  1056 ( F l a . ) ,  cer t .  d e n i e d ,  469 U.S. 989 

The i n s t r u c t i o n s  t o  t h e  j u r y  i n  t h i s  c a s e  w e r e  i n c o m p l e t e .  

Al though t h e  t r i a l  judge  i n s t r u c t e d  t h e  j u r y  on t h e  r e l e v a n t  

a g g r a v a t i n g  f a c t o r s ,  and s t a t e d  t h a t  t h e  j u r y  was t o  "weigh t h e  

a g g r a v a t i n g  c i r c u m s t a n c e s  v e r s u s  t h e  m i t i g a t i n g  c i r c u m s t a n c e s , "  

h e  f a i l e d  t o  g i v e  any  i n s t r u c t i o n s  o n  what  c o u l d  b e  c o n s i d e r e d  a s  

a  m i t i g a t i n g  c i r c u m s t a n c e .  Al though none o f  t h e  s t a t u t o r y  

m i t i g a t i n g  f a c t o r s  w e r e  a p p l i c a b l e ,  t h e  j u r o r s ,  h a v i n g  been  t o l d  



t h a t  t h e y  were t o  weigh m i t i g a t i n g  f a c t o r s ,  were n o t  i n s t r u c t e d  

t h a t  t h e y  were p e r m i t t e d  t o  c o n s i d e r  n o n s t a t u t o r y  m i t i g a t i n g  

f a c t o r s .  T h i s  n o t  o n l y  confused t h e  j u r y  ( a s  ev idenced  by t h e i r  

q u e s t i o n s  d u r i n g  d e l i b e r a t i o n s ) ,  b u t  may have  p r e c l u d e d  from 

t h e i r  c o n s i d e r a t i o n  r e l e v a n t  n o n s t a t u t o r y  m i t i g a t i n g  

c i r c u m s t a n c e s  i n  v i o l a t i o n  of L o c k e t t  and Eddings.  A s  w e  s a i d  i n  

Cooper v .  S t a t e ,  336 So.2d 1133, 1 1 4 0  ( F l a .  1 9 7 6 ) ,  c e r t .  d e n i e d ,  

431 U.S. 925 ( 1 9 7 7 ) ,  a  t r i a l  judge shou ld  n o t  b e  p e r m i t t e d  i n  any 

way t o  i n j e c t  h i s  p r e l i m i n a r y  views of a  p r o p e r  s e n t e n c e  i n t o  t h e  

j u r o r s  ' d e l i b e r a t i o n s :  

The L e g i s l a t u r e  i n t e n d e d  t h a t  t h e  t r i a l  judge 
d e t e r m i n e  t h e  s e n t e n c e  w i t h  a d v i c e  and gu idance  
p rov ided  by a  j u r y ,  t h e  one i n s t i t u t i o n  i n  t h e  sys tem 
of  Anglo-American j u r i s p r u d e n c e  most honored f o r  f a i r  
d e t e r m i n a t i o n s  of  q u e s t i o n s  dec ided  by b a l a n c i n g  
opposing f a c t o r s .  -I£ t h e  a d v i s o r y  f u n c t i o n  w e r e  t o  
b e  l i m i t e d  i n i t i a l l y  because  t h e  j u r y  c o u l d  o n l y  
c o n s i d e r  t h o s e  m i t i g a t i n g  and a g g r a v a t i n g  
c i r c u m s t a n c e s  which t h e  t r i a l  i u d a e  d e c i d e d  t o  b e  
a p p r o p r i a t e  i n  a  p a r t i c u l a r  c a s e ,  t h e  s t a t u t o r y  
scheme would be  d i s t o r t e d .  The i u r v ' s  a d v i c e  would 

< A 

b e  p r e c o n d i t i o n e d  by t h e  j u d g e ' s  view of what t h e y  
w e r e  a l lowed  t o  know. 

(Emphasis added. )  

The t r i a l  c o u r t  must a t  t h e  v e r y  l e a s t  i n s t r u c t  i n  

accordance  w i t h  t h e  s t a n d a r d  j u r y  i n s t r u c t i o n  t h a t  t h e  j u r y  may 

c o n s i d e r  i n  m i t i g a t i o n :  

8. Any o t h e r  a s p e c t  of  t h e  d e f e n d a n t ' s  
c h a r a c t e r  o r  r e c o r d ,  and any o t h e r  c i r c u m s t a n c e  of 
t h e  o f f e n s e .  

F l a .  S t d .  J u r y  I n s t r .  ( C r i m . )  ( P e n a l t y  p r o c e e d i n g s - - c a p i t a l  Cases  

a t  8 1 ) .  The t r i a l  c o u r t  i n  t h i s  c a s e  f a i l e d  t o  g i v e  t h i s  L o c k e t t  

i n s t r u c t i o n .  Moreover, t h e  t r i a l  c o u r t  n e g l e c t e d  t o  i n s t r u c t  t h e  

j u r y  t h a t :  

I f  one o r  more a g g r a v a t i n g  c i r c u m s t a n c e s  a r e  
e s t a b l i s h e d ,  you s h o u l d  c o n s i d e r  a l l  t h e  ev idence  
t e n d i n g  t o  e s t a b l i s h  one o r  more m i t i g a t i n g  
c i r c u m s t a n c e s  and g i v e  t h a t  ev idence  such w e i g h t  a s  
you f e e l  it s h o u l d  r e c e i v e  i n  r e a c h i n g  your  conclu-  
s i o n  a s  t o  t h e  s e n t e n c e  t h a t  s h o u l d  b e  imposed. 

A m i t i g a t i n g  c i r c u m s t a n c e  need n o t  b e  proved 
beyond a  r e a s o n a b l e  doub t  by t h e  d e f e n d a n t .  I f  you 
a r e  r e a s o n a b l y  convinced t h a t  a  m i t i g a t i n g  circum- 
s t a n c e  e x i s t s ,  you may c o n s i d e r  it a s  e s t a b l i s h e d .  

See  i d .  -- 



The need f o r  t h e  i n s t r u c t i o n s  i s  evidenced by t h e  j u r y ' s  

q u e s t i o n s  a f t e r  t h i r t y  minu tes  of d e l i b e r a t i o n :  

One, how Cour t  d e f i n e s  agg rava t i ng  v e r s u s  
m i  t i g a t i n g  . 

Two, t h e  f i v e  agg rava t i ng  f a c t o r s .  

The t r i a l  c o u r t  gave t h e  same i n s t r u c t i o n s  it had p r e v i o u s l y  

g iven .  The ju ry  t hen  resumed i t s  d e l i b e r a t i o n s  and was 

reconvened i n  o r d e r  t o  pe rmi t  t h e  c o u r t  t o  c l a r i f y  i t s  

i n s t r u c t i o n s  r ega rd ing  a  m a j o r i t y  v e r d i c t .  A f t e r  t h i s  

r e i n s t r u c t i o n ,  t h e  j u r o r s  recommended dea th  by a  v o t e  o f  seven t o  

f i v e .  

I n  view of  t h e  i nadequa t e  and confus ing  j u r y  i n s t r u c t i o n s ,  

w e  b e l i e v e  Floyd was den ied  h i s  r i g h t  t o  an adv i so ry  o p i n i o n .  W e  

canno t  s a n c t i o n  a  p r a c t i c e  which g i v e s  no guidance  t o  t h e  j u ry  

f o r  c o n s i d e r i n g  c i r cums t ances  which might  m i t i g a t e  a g a i n s t  d e a t h .  

See Peek v. S t a t e ,  395 So.2d 492, 496-497 ( F l a .  1980 ) ,  c e r t .  

d en i ed ,  451 U.S. 964 (1981) .  Accordingly ,  we v a c a t e  F l o y d ' s  

dea th  s e n t e n c e  and remand f o r  a  r e s e n t e n c i n g  h e a r i n g  b e f o r e  a  

j u ry  i n  accordance  w i t h  t h i s  o p i n i o n .  

I t  i s  so  o rde r ed .  
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