


• review is thereby facilitated. In Keeley y. State, Case No. 84-9 

(Fla. 5th DCA, October 11, 1984) [9 FLW 2190] (Sharp, J., specially 

concurring), Judge Sharp observed: 

Further, a judge's oral statements 
made at sentencing may be rambling, 
poorly expressed and may require ex­
trapolation and reconstruction by' 
the appellate court to be sustain­
able as "clear and convincing". 
This makes appellate review diffi­
cult, and presents a quandary when 
some of the reasons given are pos­
sibly not convincing or are impro­
perly considered in this context. 

The instant case well illustrates this problem. At the sentenc­

ing hearing Judge Perry went into a long discourse referring to 

sundry things including Burke's twenty-two "encounters with the 

law", his commitment to various juvenile institutions, his fail­

~ ure to straighten up his life, an "escalating pattern of violent 

crimes", and the effect of gain time on his sentence (R57-59). 

As the dissenting opinion points out, Burke, supra at 1983, given 

this rambling discussion, it is not clear what specific factors 

or circumstances the trial judge relied upon to aggravate the 

sentence. This kind of problem could be remedied by preparation 

of a written statement. 

Another reason to require a written statement is to 

make the reasons for departure readily available to the parties, 

the pUblic, and the Sentencing Guidelines Commission. Committee 

Note (d) (11) to the rule provides that "the written statement 

shall be made a part of the record, with sufficient specificity 

•� to inform all parties, as well as the pUblic, of the reasons for 

departure". Additionally, the Sentencing Guidelines Commission 
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• documents and analyzes the articulated reasons for departure in 

order to determine the need for adjustments to the guidelines. 

• 

FLORIDA SENTENCING GUIDELINES COMMISSION, GUIDELINES MANUAL, 7 

(October 1983). The manual stresses the importance of accurate 

recordation of the aggravating factors in order to properly 

monitor the guidelines and explains that the Clerk of the court 

has the responsibility to forward the reasons for departure to 

the Commission. FLORIDA SENTENCING GUIDELINES COMMISSION, 

GUIDELINES MANUAL, 5,7 (October 1983). If dictation into the 

record suffices, then transcription by a court reporter, an 

expensive and time-consuming procedure, would be necessary in 

order to make the reasons available to the parties, the pUblic 

and the Commission. The small inconvenience to the trial judge 

of delineating his reasons in a written statement is outweighed 

by the benefits of such a requirement. 

Even if this court determines that an oral explanation 

of the basis for departure is a sufficient substitute for a writ­

ten statement of reasons, Petitioner contends that the factors 

announced by the trial judge in the instant case do not consti­

tute clear and convincing reasons which warrant the five-cell 

departure from the recommended range. The most compelling reason 

why the departure is improper is that the trial judge considered 

offenses for which Burke had never been convicted. The trial 

court's statements at the sentencing hearing indicate that he was 

considering Burke's twenty-one previous "encounters with the 

• law", the first of which occurred ten years before when Burke was 

eight years old (R57-58). As the Pre-Dispositional Report shows, 
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• ten of these encounters did not result in conviction (P.D.R • 

referral numbers 1,2,3,4,6,7,8,11,18,21). (~p.5-6 supra). 

Thus, the court's consideration of these charges flies in the 

face of Rule 3.701 d.ll., which states in relevant part that 

"reasons for deviating from the guidelines shall not include 

factors relating to either instant offense or prior arrests for 

which convictions have not been obtained" (emphasis added) and 

the caveat in Committee Note (d) (11) that "the trial court is 

prohibited from considering offenses for which the offender has 

not been convicted". In Harvey v. state, 450 So.2d 926 (Fla. 4th 

DCA 1984), the trial court, in departing from the recommended 

guideline sentence, relied upon the defendant's juvenile history 

• 
which consisted of seven previous contacts with the law, four of 

which were mere arrests. The Fourth District Court of Appeal 

held that consideration of these offenses was clearly proscribed 

by Rule 3.701 d.ll. and vacated the sentence outside the guide­

lines. Similarly, in Young v. State, 455 So.2d 551 (Fla. 1st DCA 

1984), the First District held that the trial court's considera­

tion of pending felony charges violated Rule 3.701 d.ll. 

The second problem is that many of the twenty-one 

entries in the P.D.R. were not the equivalent of crimes (i.e. 

beyond control, runaway, ungovernable). Children who commit 

these status offenses are treated as dependent, not delinquent, 

children in Florida's juvenile justice system. ~ Section 

39.01(9), Florida Statutes. Very often status offenses are 

• alleged by parents or school officials, rather than the police • 

The history set out in the P.D.R. listed all of Burke's referrals 
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• to the Department of Health and Rehabilatative Services, which 

included criminal as well as non-criminal matters. Juvenile 

dispositions which would not have been criminal if committed by 

an adult are expressly excluded by Rule 3.701 d.S.c) and Commit­

tee Note (d) (5) from being scored as prior record on the score-

sheet. Furthermore, of the juvenile dispositions which did 

culminate in the equivalent of convictions and which would have 

been criminal if committed by an adult (P.D.R. referral numbers 

12 to 17,19 and 20), all but two (numbers 19 and 20) were dis­

posed of more than three years before the instant offense, that 

is when Burke was fourteen years of age or younger. Rule 3.701 

d.S.c) and the accompanying Committee Note detail how a juven­

ile's record is to be treated under the sentencing guidelines. 

• Section d.S.c) provides: 

Juvenile record: all prior juven­
ile dispositions which are the equi­
valent of convictions as defined 
in section d(2), occurring within 
three (3) years of the current con­
viction and which would have been 
criminal if committed by an adult, 
shall be included in prior record. 

Committee Note (d) (5) states: 

Juvenile dispositions, with the 
exclusion of status offenses, are 
included and considered along with 
adult convictions by operation of 
this provision. However, each 
separate adjudication is discharged
from consideration if three (3) 
years have passed between the date 
of disposition and the conviction 
for the instant offense. 

• Petitioner contends that because juvenile adjudications older 

than three years and status-type offenses are expressly excluded 
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• from being scored as prior record, these matters are improper 

grounds for departure. 4/ 

Juvenile adjudications have been accorded special 

treatment by Florida law. Section 39.10, Florida Statutes pro­

vides in relevant part: 

(4) Except for use in a subsequent
proceeding under this chapter, an 
adjudication by a court that a child 
has committed a delinquent act shall 
not be deemed a conviction; nor shall 
the child be deemed to have been 
found guilty or to be a criminal by 
reason of that adjudication; nor 
shall that adjudication operate to 
impose upon the child any of the 
civil disabilities ordinarily im­
posed by or resulting from conviction 
or to disqualify or prejudice the 
child in any civil service applica­
tion or appointment. (emphasis added). 

~ Section 39.12(6), Florida Statutes, generally prohibits the use 

of juvenile court records in other civil or criminal actions. 

Section 90.610, Florida Statutes, prohibits the admission of 

prior juvenile adjudications for the purpose of impeaching a wit­

ness. This limitation on the impact of juvenile adjudications is 

based upon the immaturity and inexperience of the offender and 

reflects the Florida Juvenile Justice Act's purpose of protecting 

the juvenile. See Section 39.001, Florida Statutes. It also 

recognizes that juvenile court procedure does not afford the. 

4/ 

• 
The issue of whether juvenile adjudications which are more 
than three years old and therefore excluded from being scored 
as prior record can serve as a basis for departure is pre­
sently pending before this Court in Weems v. state, (Sup. Ct • 
Case No. 65,598), on petition for review of the decision in 
Weems v. State, 451 So.2d 1027 (Fla. 2d DCA 1984). 

- 16 ­



• defendant all of the procedural rights and safeguards which are 

available in adult courts, such as the right to jury trial. The 

exclusion of "old" juvenile adjudications in the sentencing 

• 

guidelines rule is consistent with the Florida law's special 

treatment of juvenile offenses and was most likely motivated by 

these same concerns. The trial court's departure in the instant 

case based on "old" juvenile offenses was an attempt to circum­

vent Rule 3.701 d.S.c) and renders that provision meaningless. 

Judge Perry's reliance on juvenile adjudications (not to mention 

mere arrests) as a justification for imposing a period of incar­

ceration in state prison more than three times greater than that 

recommended by the guidelines ignores the caveat in Section 39.10 

that a child shall not be deemed a criminal by reason of a juven­

ile adjUdication. At the very least, "old" juvenile adjudica­

tions for offenses committed when the defendant was fourteen 

years of age and younger do not rise to the level of a clear and 

convincing reason warranting such a departure. Even if these 

offenses had been scored as prior record on the scoresheet, the 

recommended sentence would have been only eight years. Thus, the 

trial court attached more weight to "old" juvenile offenses than 

the weight which the guidelines assign to adult offenses in the 

sentencing decision. 

The third problem is that the trial judge also relied 

upon prior convictions which were already taken into considera­

tion in calculating the presumptive guideline sentence. Burke 

• was given twelve points on the scoresheet for a prior third­

degree felony (P.D.R. referral no. 20) and one misdemeanor (P.o. 
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4It� 

4It� 

4It� 

R. referral no. 19). Petitioner urges that clear and convincing 

reasons for departure do not include the same factors which are 

utilized in determining the recommended sentence. ~ Hendrix v. 

State, No. 83-1702 (Fla. 5th DCA August 2, 1984) [9 FLW 1697] 

(Sharp, J., dissenting).5/ 

The sentencing guidelines identify five variables6/ 

deemed to be an integral part of the sentence decision-making 

process and assign points to each variable depending on the rela­

tive weight which the variable should have in the sentencing 

decision. Sundberg, Plante, and Braziel, Florida's Initial 

Experience with Sentencing Guidelines, 11 FLA. ST. O.L. REV. 125 

(1983). The statement of purpose contained within the sentencing 

guidelines rule declares: 

Sentencing guidelines are intended 
to eliminate unwarranted variation 
in the sentencing process by reduc­
ing the subjectivity in interpret­
ing specific offense - and offend­
er - related criteria and in defin­
ing their relative importance in 
the sentencing decision. 

Rule 3.701 b. 

5/ In Gene v. State, No. 84-87 (Fla. 4th DCA October 17, 1984) 
[9 FLW 2221], the Fourth District certified to this Court 
the question whether prior convictions which are considered 
in calculating the recommended guideline range can constitute 
clear and convincing reasons for exceeding the presumptive 
sentence .:'f~i~s~:J~s.u..e.-is also pending before bhis Court in 
Hendrix v. State, (Sup.ct. Case No. 65,928), on petition for 
review of Hendrix v. State, No. 83-1702 (Fla. 5th DCA August
2,1984) [9FLW 1697]. 

6/ Primary offense at conviction, additional offenses at convic­
tion, prior record, legal status at time of offense, and 
victim injury. 
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• Committee Note (d) (11) now provides that, other than those rea­

sons specifically excluded by the guidelines, factors which are 

consistent and not in conflict with the statement of purpose may 

be utilized by the sentencing jUdge as a basis for departure. 

Allowing departures based on the identical factor used in deter­

mining the recommended sentence means that the trial court is 

free to reject the guidelines' accessment of the relative impor­

tance of the five specified variables in the sentencing decision 

and permits the trial court to reinsert its sUbjectivity into 

these areas. This is inconsistent with the guidelines' goal of 

reducing the sUbjectivity in defining the relative importance of 

these specified variables. This Court in its report to the 

• 
Legislature on the proposed sentencing guidelines stated: 

It stands to reason that the use of 
a uniform set of sentencing guide­
lines will eliminate a considerable 
amount of unwarranted variation sim­
ply because only certain objectively 
quantifiable variables can be consi­
dered without the trial judge speci­
fically enumerating other factors he 
deems worthy of consideration. 

A Report to the Legislature, Statewide Sentencing Guidelines 

Implemention and Reyiew, 37 (1982). (emphasis added). 

The State of Minnesota implemented sentencing guide­

lines in 1980, which served as a partial model for the Florida 

sentencing guidelines. ~ Spitzmiller, An Examination of Issues 

in the Florida Sentencing Guidelines, 8 NOVA L.J. 687,689 (1984). 

• 
Florida Rule of Criminal Procedure 3.701 has many similarities 
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• with the Minnesota guidelines. 7/ The Minnesota Supreme Court 

has held that it is improper for the trial court to use as a 

•� 

•� 

grounds for departure the same facts which are taken into account 

in determining the recommmended guideline sentence. State y. 

Magnam, 328 N.W. 2d 147 (Minn. 1983); State v. Brusven, 327 N.W. 

2d 591 (Minn. 1982); State y. Barnes, 313 N.W. 2d 1 (Minn. 1981). 

In Magnam, supra at 149-150, the court stated: 

Generally, the sentencing court 
cannot rely on a defendant's crim­
inal history as a ground for depar­
ture. The Sentencing Guidelines 
take one's history into account in 
determining whether or not one has 
a criminal history score and, if so, 
what the score should be. Here de­
fendant's criminal history was al­
ready taken into account in deter­
mining his criminal history score 
and there is no justification for 
concluding that a qualitative
analysis of the history justifies 
using it as a ground for departure. 

Additionally, this Court has followed a similar rationale in the 

death penalty context and held that it is improper to consider 

the same factual circumstance as the basis for more than one 

aggravating factor. Francois y. State, 407 So.2d 885 (Fla. 

1981); Provence v. State, 337 So.2d 783 (Fla. 1976). This Court 

should follow the Minnesota Supreme Court on this issue in order 

7/ The statements of purpose and the enumerated principles 
are very similar; both proscribe departures based on offenses 
for which convictions have not been obtained; Minnesota 
allows departures for substantial and compelling reasons, 
compared with the requirement of Rule 3.701 that the reasons 
be clear and convincing. ~ Minn.Stat. appendix Section 244 
(1983). 
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• to achieve the guidelines' purpose of similar treatment for 

similar offenders. 

Besides prior record, a few other factors considered by 

the trial judge at sentencing warrant some mention. The trial 

court indicated that he believed that an extended sentence was 

needed because if the recommended sentence of four years were 

followed, Burke "would not serve but two years because he would 

• 

undoubtedly receive day-for-day gain time" (R59). Section 

944.275(4), Florida Statutes, grants prisoners basic gain time in 

the amount of ten days per monthl day-for-day gain time~would be 

awarded only to an inmate "who performs some outstanding deed, 

such as serving a life or assisting in recapturing an escaped 

inmate ••• " Section 944.275(4) (c), Florida Statutes. It appears 

that the trial court was under the mistaken impression that 

thirty days gain time per month was automatic and that Burke 

would actually serve only one-half of his fifteen year sentence. 

Petitioner also takes issue with Judge Perry's conclusion that 

Burke had already been given all that could be given, leaving a 

fifteen year sentence as the only alternative (R59). This was 

Burke's first offense handled in the adult system and he had 

never before served any time in the Department of Corrections. 

It also appears that any aggravating factors in the instant case 

should have been offset by the presence of mitigating factors, 

namely, Burke's young age (R7l) and the evidence that he was 

intoxicated when he committed the robbery (R56).

• In closing, the Petitioner urges this Court to vacate 

his sentence of fifteen years for the foregoing reasons and 
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• restore the guidelines' intended purpose of achieving uniformity 

and fairness in sentencing, which the Fifth District Court of 

Appeal has sUbstantially undermined. Prior to the guidelines, a 

defendant's sentence too often depended more on the geographical 

area in which the crime was committed or the particular judge 

that imposed sentence, rather than upon the offender's culpabil­

ity·8/ This disparity will continue if the mandates and exclu­

sions of Rule 3.701 are not enforced, and "the sentencing guide­

lines in Florida will become an interesting but failed social 

experiment". Hendrix y. State, Case No. 83-1702 (Fla. 5th DCA 

August 2, 1984) [9 FLW 1697] (Sharp,J., dissenting) • 

• 
8/ 

• 

The latest statistical report from the Sentencing Guidelines 
Commission on county-to-county compliance rates suggests 
that geographical disparity in sentencing continues. Sen­
tencing Guidelines Commission, Sentencing Guidelines Compli­
ance Rates (September 10, 1984) (available from Florida Sen­
tencing Guidelines Commission (~A-4). The report shows 
the state-wide rate of upward departure is 8.1% and the rate 
of downward departure 9.2%. Id. It was anticipated that from 
15 to 20% of sentencing decisions would fall outside the 
guidelines, either above or below the recommended sentence 
range. Sundberg, Plante, and Braziel, Florida's Initial Ex­
perience with Sentencing Guidelines 11 FSU L.REV. 125,142. 
In Putnam County, however, the rate of upward departure is 
36% and the rate of downward departure 12%, nearly triple the 
state-wide rate of departure. (~A-4). 
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• CONCLUSION 

BASED UPON the foregoing arguments, authorities, and 

policies, the Petitioner respectfully requests that this 

Honorable Court reverse the decision of the District Court of 

Appeal of the State of Florida, Fifth District. 
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