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IN THE SUPREME COURT OF FLORIDA
 

CHESTER LEVDNJ1AXWELL,	 ) 
) 

Petitioner, ) 
) CIRCUIT COURT 

v.	 ) CASE NO: 80-8767 CFB 
) FLORIDA SUP~C~RT 

STATE OF FLORIDA,	 ) CASE NO: r lLED)
 
Re s pondent. )
 s'n J. WHiTE 

---------------) NOV 6 1984 

CLE~ PREME COURT 

BY~,__, .'-[)-f)-'_U:_.J",;;,,'-7,'t:-~ 

lANTICIPATORY] RESPONSE TO PETITION FOR WRIT OF HABEAS COR 

COMES NOW, STATE OF FLORIDA, by and through under­

signed counsel, and files this its Response in opposition to De­

fendant's Motion for Post-Conviction Relief, as follows: 

COURSE OF PRIOR PROCEEDINGS 

The State agrees with Defendant's recitation of prior 

proceedings. 

INTRODUCTION 

In its Response, "R" refers to the Record on De:Fen­

dant's direct appeal, a copy of which has been provided to this 

Court; and "e.a." means emphasis added. 

In its Statement of Facts, the Defendant, CHESTER 

MAXWELL, has been referred to as the "Petitioner", but in the 



argument portion, wi 11 be referred to as "Defendant". The ._­

State of Florida will be referred to as "Respondent", and alter­

natively, by proper name. 

~","""""-. __ ......._­
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STATEMENT OF THE FACTS 

Prior to trial. Petitioner raised several pre-trial 

suppression motions, seeking, inter alia, to suppress all items 

seized by officers of the Tallahassee police department, as a 

result of a search of a bus on September 20, 1980 (R, 1762-1764); 

all statements, admissions and confessions purportedly made by 

.PeU .tio.ne.r (R 1747 -17 48) . an d all l.i ne un En.d Sh0\o7l.ln.. j dpn ~ ; f; ,.. ':>­. .. - _. ­ -

tions madt: bv the- -witnesses to the lIIUrder of Donald Ki.ein 

(R, 1749-1750). 

At the outset of the pre-trial suppression hearin~. 

held April 9, 1981, the State of Florida asserted that Petition­

er had no standing to challenge ~fi~--alleged search of the lug­

gage by the Tallahassee officers on September 20, 1980, because 

he had claimed no ownership or possessory interest in the bag 

found on the bus in Tallahassee. (R, 6-9; 15-16). Petitioner's 

counsel responded that, despite the charges in Federal la~, re ­

garding standing to seek suppression 6f items seized from a 

criminal defendant, the Florida Constitution afforded Petition­

er a greater protection. (R, 11-14). Petitioner's co-defendant, 

Dale Leonard Griffin, testified at the suppression hearing that 

the suitcase found by the Tallahassee officers was his, and that 

he owned everything in the suitcase. (R, 19-21). The trial 

'court subsequently denied Petitioner's motion to suppress the 

physical evidence retrieved by the officers in Tallahassee, in­
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F. Instructions on heinous, atrocious, or cruel 

aggravating circumstances: 

Defendant contends that the trial court's intructions 

on §921.141(S) (h), that the capital felony was especially heinous, 

atrocious, or cruel, violated his Sixth, Eighth, and Fourteenth 

Amendments to the u.S. Constitution, by failing to adequately 

channel the jury's sentencing discretion. State maintains that 

§921.141(5) specifically limits the discretion of the jury in 

-that they may only consider those aggravatinq circumstances 

492 (Fla. 1981). The channelling as set forth in §921.141(5) 

has been held constitutional in Proffitt, supra, and aggravating 

factor §921.141(5) (h) has as well been held not violative of 

the Eighth and Fourteenth AmendMeri~~. Dobbert v. Strickland, 

532 F. SUppa 545 (1982) affirmed 718 F.2d 1518. There was no 

error in the trial court's defining of "heinous", "atrocious", or 

"cruel", in its instructions to the jury. See Proffitt, supra; 

Proffitt v. wainwright, 685 F. 2d 1227 (11th Cir. 1982). 

Again, State maintains that the Defendant has waived 

his challenge to this issue by failing to object at trial, and 

by failing to raise this issue on direct appeal (see points "D" 

and "E" supra). 

As well, and importantly, any complaint by Defendant 

regarding jury consideration of §921.141(5) (h) was rectified by 

~he Florida Supreme Court when it eliminated that subsection as 

an aggravating circumstance. Maxwell, supra at 971. Therefore, 

Defendant cannot show prejuoice in this regard. 
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G. Disclosure of Presentence Report to Defendant: 

Defendant contends that the failure to disclose to the 

defendant the contents of the preseptence report prior to or 

at the time of sentencing violated his Sixth, Eighth, and 

Fourteenth Amendments to the U.S. Constitution. 

It is clear that defense counsel received a copy of the 

full presentence report prior to sentencing, Maxwell, supra at 

971, as was proved by affidavit. Therefore, Gardner v. Florida, 

430 U.S. 349,97 So. Ct. 1197, 51 L. Ed. 2d 393 (1977) is 

~.; C! +- .; ""' 1"'T1 1; ~ h ::a h 1 .0 .: _ .... ,.., ="'.&.. ...::3 
___ __•• j .... ~.... _ ......... _ ... ~'=''''''''_ \"".llo.
 

1044, 1047 (Fla. 1982). 

Defendant has failed to allege that he was -damaged in any 

manner by his alleged failure to see the presentence report. 

Songer, supra. Defendant has m2rde-a bare, self-serving, allegation 

that he did not see the presentence report, in contrast with the 

affidavit which supplemented the record revealing that the 

defense counsel received said report. 

Again, State reiterates that this issue was not raised 

on direct appeal, wherein Defendant only raised the issue of 

defense counsel not receiving the presentence report, and as 

such the issue is waived (See points "D" and "E"). 
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H. Ineffective Assistance of Counsel 

Defendant's assertions of ineffective assistance of 

trial counsel must be evaluated by applying the test and under­

lying criteria outlined in Strickland v. Washington, U.S. 

,104 S.Ct 2052, 80 L.Ed.2d 674 (1984). As stated therein, 

Defendant must first demonstrate that trial counsel's nerform­

ance was deficient, such that he "was not functioning as the 

'counsel' guaranteed the defendant by the Sixth Amendment." 

rho no~~n~~~~o ~~Strj ckLand SUOr,;l ---- r------..·----- ­

such counst::l; this Court i:s required t:o accoro a higp ciegre~ 

of deference to the relative effectiveness of counsel, and: 

... indulge a strong presumption 
that counsel's conduct falls within 
the wide range of reasonable profes­
sional assistanc~;.~ that is, the de­
fendant must overcome the presump~ 
tion that, under the circumstances, 
the challenged action 'mi~ht be con­
sidered sound trial strategy'. [Ci­
tation omitted} . 

Strickland, supra, at 2066 (e.a.). The court must thereupon 

determine, based on these criteria, whether performance of 

counsel .I'. " so undermined the proper functioninl! of the ad­

versarial process that the trial cannot be relied upon as hav­

ing produced a just result." Strickland, at 2065; Downs v. 

State, 453 So.2d 1102 (Fla. 1984). 

Independent of this requirement, it is further in­

cumbent upon Defendant herein to demonstrate that " ... there 

is a reasonable probability that, but for counsel's unprofes­

sional errors, the result of the proceeding would have been 

. 
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different. II §trick land, at 2068; Downs, supra. In a capi-tal 

case. Defendant must establish whether such a probability exists 

that " ... absent the errors, the sentences - including an appel­

late court, to the extent it independently reweighs the evidence 

- would have con~luded that the balance of aggravating and miti­

gating circumstances did not warrant death." Strickland, at 

2069 (e. a.); Downs, at 1108. 

Defendant first claims that counsel's failure to ob­

ject to the trial court's excusal of jurors Jackson and Mather 

under the '~ithersDoon criteria. constituted ineffective assis­

tance. As already argued, the excusal of Jackson was clearly 

proper under the Witherspoon criteria. Witherspoon, supra; 

Herring, supra; vlhite, supra. It is further clear from the 

examination of the Record that~~despite his initial reticence, 

juror Mather displayed express antagonism towards the death 

penalty, such. that the trial court was correct in concluding 

that his views made him very unsure that he could provide De­

fendant with a fair trial. (R, 303). Since the Record further 

shows that Mather concluded he could not impartially reflect on 

the question of guilt or innocence because of his anti-death 

penalty views, his excusal was clearly warranted. Witherspoon, 

supra; Herring, supra; Spinkellink, supra. The same arguments 

stated herein, as to Jackson, apply with equal force to Mather's 

excusal. 

In view of such proper excusals, counsel's decision 

not to object cannot be cGnsidered ineffective assistance. 
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Moore v. Ma~gio, 740 F.2d 308 (5th Cir 1984). Such a decision 
.J ... 

by defense counsel can clearly be viewed as strategic, reflect­

ing his perceptton of the futility of such an objection, based 
J 

on both jurors ,I express statements,
I . 

disqualifying them under 

Witherspoon. Furthermore, such a strategic decision was like­

ly based on a view that the State would exclude said jurors by 

preemptory challenges, if they could not do so by "cause" chal­

lenges. Point A, supra. Defense counsel's actions in this re­

gard does not cause a lack of reliability in the fairness of 

the trial. Strickland. supra: or have anv effect on the valid­

ity of the conviction. Messer v. State, 439 So.2d 875, 878 

(Fla. 1983). 

Additionally, counsel's performance need not even be 

examined or highly scrutinized~~ince Defendant has co~letely 

failed to establish the "prejudice" element of Strickland. The 

absence of such lack of objection to excusal of the two .subject 

jurors would not have altered the guilt/innocence phase in any 

meaningful way, and would surely not have led to the trial 

court or the Florida Supreme Court (on direct appeal) to con­

clude that, absent such alleged error, a death sentence would 

not have been imposed or considered appropriate. Strickland, 

at 2068; Maxwell v. State, 443 So.2d 967, 971 (Fla. 1983). 

Given the overwhelming evidence of guilt presented against De­

fendant at trial, see Statement of Facts, supra, Defendant's 

claim of ineffective assistance fails on this P?int. Strickland, 

supra, Larsen v. Maggio, 736 So.2d 215 (5th Cir 1984); 
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Raulerson v. Wainwright, 732 So.2d 803 (11th Cir 1984); Forn 

v. State, 407 So.2d 907 (Fla. 1981). 

Defendant has raised a variety of claims, attacking 

defense counsel's alleged failure to investigate and prepare 

for the sentencing phase, including interviewing or presenting 

various witnesses, and investigating possible mental and psycho­

logical impairments Defendant is now alleged, for the first 

time, to have been suffering from at trial. It is axiomatic 

that the decision to investigate or present certain mitigation 

evidence and witnesses is strictly a matter of strategv and 

tactics, within the discretion of individual counsel. 

Strickland, supra; Magill v. State, 9 FLW 399 (Fla. Sup. Court, 

September 20, 1984); Brown v. State, 439 So.2d 872 (Fla. 1983); 

Songer v. Wainwright, 571 F.Sup~~~3B4 (N D Fla. 1983); Stan~ev 

v. Zant, 697 F.2d 955 (11th Cir 1983). The Record demonstrates 

that defense counsel did present mitigation testimony and wit­

nesses, on subjects such as Defendant's character and background, 

which went beyond the statutory factors of mitigation. (R, 1396­

1408). Thomas v. State, 421 So.2d 160 (Fla. 1982). In light of 

defense counsel's presentation, the failure to investigate cer­

tain other possible witnesses or claims did not constitute de­

ficient performance. Thomas, supra; Brown, supra; see also, 

Raulerson, supra; Murray v. Maggio, 736 F.2d 279 (5th Cir 1984); 

Solomon v. Kemp, 735 F.2d 395, 402-403 (11th Cir 1984); Gomez 

v. McCaskle, 734 F.2d 1107 (5th Cir 1984); Bowden v. Francis, 

73~F.)d 740 (11th Cir 1984). 
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Although Defendant clai~ to have attached records-

concerning Defendant's elementary school and prison records., 

and affidavits from family members, these have not been at­

tached to any of the State's copies of Defendant's motion, 

and there is no allegations in the motion that indicate what 

such records would have shown, and how such specifically 

enumerated instances of abuse and stunted intellectual devel­

opment would have affected the outcome. Strickland, supra; 

Boykins v. Wainwright, 737 F.2d 1539, 1543 (11th Cir 1984); 

.Morgan v . .si:ate, 9 ..FLH 42R 429 (Fla Sup. Court, Serte!!!be!' ?-7'~ 

1984). Defendant has not made any sufficient showing that the 

inclusion of such testimony would have resulted in a conclusion 

that "the balance of aggravating and mitigating circumstances 

did not warrant death." Strick~rrd.., at 2088. 

Defense counsel's alleged failure to object to jurv 

instructions which lallegedly limited the consideration of miti­

gating circumstances, did not constitute deficient performance 

or prejudice the outcome. See Point C, supra. Since the in­

structions complained of were standard ones, authorized by the 

Florida Supreme Court, Point C, supra, and did not unduly li~it 

consideration of non-statutory mitieation evidence or circum­

stances, defense counsel's decision not to object does not con­

stitute ineffective performance. Strickland; Peek,-- -"-'-
suora; 

Songer, sunra. Furthermore, defense counsel's presentation of 
+ 

non-statutory mitigation testimony (R, 1396-1408), totally de­

feats this claim, on both prongs o"f Strickland. Peek, suora; 
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Ford v. Strickland, supra. 

Defendant's argument that the failure to seek a post­

trial severance of Defendant from his co-defendant, Dale Griffin, 

was deficient performance, is utterly speculative and specious. 

Defense counsel sought severance of trial at its outset, which 

was properly denied, since there was no indication that Griffin 

would testify at all, or in a manner exculpatory to Defendant. 

(R, 59-62); State v. Talavera, 243 So.2d 595 (Fla. 1971). 

There is no Federal or Florida rule authorizing severance under 

dre circllDlstanceBal.leged by coun.sel in his present !!20ti0~. 

Furthermore, there is nothing in the Record which would indicate 

that the jury was prejudiced in any sense, by the prosecutor's 

lack of a recommendation of death as to Griffin, as opposed to 

defendant. It is entirely spec~ative to suggest that a lack of 

reference to Griffin by the prosecutor at sentencing, prejudiced 

Defendant; in fact, Defendant may very well have benefitted by 

such a lack of objection to the prosecution's failure to mention 

Griffin, vis-a-vis a death penalty recommendation.- Assuming 

arguendo, Defendant would be entitled to move for severance at 

such a time, based on such alleged circumstances, the trial 

court's ultimate discretion in matters of severance, certainly 

leads to the conclusion that counsel was not ineffective, mere­

ly by not requesting same. McCray v. State, 416 So.2d 804 (Fla. 

1982); Crum v. State, 398 So.2d 810 (Fla. 1981); United States 

v. Kopituk, 690 F.2d 1289 (11th Cir 1982). Finally, there is no 

showing that the trial court, as the ultimate "sentencer", was 
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prejudiced in its evaluations and conclusions as to the pro-­

priety of the death penalty, by the State's action. 

Defendant's allegation that defense counsel's failure 

to object to the allegedly improper doubling of the aggravating 

circumstances of felony murder, Section 921.141(d), and pecu­

niary gain, Section 921.141(f), completely ignores the Record. 

Defense counsel specifically informed and argued to the jury 

that the aforementioned two "aggravating circumstances" should 

be considered only as one factor. (R, 1419). Additionally, 

the Florida Supreme Court. on direct anneal. specifically rec­

tified this circumstance, by expressly limiting both factors 

to a single valid aggravating circumstance. Maxwell, 443 So. 

2d, at 971. 

Similarly, defense coua~~l urged, in closing argu­

ment at sentencing, that the difference between this case and 

that depicted in the movie "In Cold Blood", prevented a find­

ing that defendant murdered Donald Klein in a cold, calculated 

and premeditated manner. (R, 1419, 1420); Section 921.141(i) , 

Florida Scatutes (1983). The Florida Supreme Court's rejec­

tion of this circumstance, Maxwell, at 971, as in the case of 

921.141(d) and (f) as two separate circumstances, means Defen­

dant suffered no prejudice. Strickland. Finally, as ·ar~ued 

in Point E, the instructions on all possible statutory aggra­

vating circumstances, did not offend or violate any of Defen­

dant's Cons.titutional rights. 
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CONCLUSION
 

Since all of Defendant's claims lack procedural and/ 

or substantive merit, the State of Florida respectfully re­

quests that Defendant's Motion for Post-conviction relief, ap­

plication for stay of execution, and any and other further re­

lief requested by Defendant, be denied, 

Respectfully submitted, 

JIM SMITH 
Attorney General 
Tallahassee, Florida 32304 

RICHARD G, BARTMON 
Assistant Attorney General 
111 Georgia Avenue - Suite 204 
West Palm Beach, Florida 33401 
Telephone (305) 837-5062 

Counsel for Respondent 

ROBERT L, TEITLER 
Assistant Attorney General 
111 Georgia Avenue - Suite 204 
West Palm Beach, Florida 33401 
Telephone (305) 837-5062 

Counsel for Respondent 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the 

foregoing Response to Motion for Post-Conviction Relief has 

been mailed to STEVEN H. MALONE, 233 Third Street North, 

St. Petersburg, Florida, this 5th day of November, 1984. 

Of Counsel 

Of Counsel 
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