
Vincent Cord made it clear that Defendant's previous involvement in the 

• sale of cocaine was extensive. 

The means utilized by the government agents subsequent to the 

controlled call were also plainly appropriate under the test set forth by 

Cruz v. State. Meetings were had with Defendant and were recorded by means 

of a body bug. At these meetings, Defendant engaged in negotiations as to 

the price, quantity and manner of delivery of the cocaine and provided 

agent Joe Brinson with cocaine. Throughout the conversations, Defendant, 

in the words of the district court, "far from being badgered, ••• even 

invited participation." 456 So.2d at 476, n. 5. After some delays 

resulting from Defendant's insistence that the transaction occur at his 

home, a meeting was set up at which Defendant provided Brinson with the 

cocaine that formed the basis for the trafficking charge. 

• 
Thus, each step taken by the governmental agents was justified 

not only by the initial information provided by Donaldson, but also by the 

corroborating information obtained from the investigation, information 

which plainly demonstrated Defendant's involvement in ongoing criminal 

activity. The activity of the government agents was clearly reasonable and 

properly geared toward apprehending those involved in the ongoing criminal 

activity. Indeed, it is difficult to imagine of any other approach that 

could have been taken. Surely, the government agents would have been 

derelict in their duties if they had ignored the information brought to 

them by Donaldson. Likewise, as the investigation made it more and more 

clear that Donaldson's information was accurate, the government authorities 

had the duty and obligation to proceed with the matter. 

In arguing that entrapment as a matter of law did occur, 

• Defendant really does not point to any particular conduct as being 

improper. Rather, be simply engages in broad generalizations of 

enticement, inducement and entrapment. It appears that Defendant's primary 
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argument is that while the government agents had reason to believe that 

Defendant was a user of cocaine, they did not have reason to believe that 

~ he was a dealer. In the first place, this claim is not support~d by the 

record. Clearly, there was reason to believe that Defendant dealt in 

cocaine. Second, even if what Defendant assests in this regard is accepted 

as true, entrapment did not occur. 

Defendant's argument amounts to a claim that the police can 

investigate only the specific crime that they have reason to believe is 

ongoing. That is not the case. This court in Cruz v. State merely refers 

to specific criminal activity, not specific crimes. Obviously, 

investigations of particular crimes often uncover evidence of other crimes. 

The "ongoing criminal activity" prong of Cruz v. State is simply a 

triggering mechanism, a requirement that a reasonable basis exist before 

police activity can be directed in a particular manner. It is meant to 

preclude random police conduct, such as that in Cruz v. State itself. 

~ Indeed, in other jurisdictions that recognize the objective test, 

claims of entrapment as a matter of law have been rejected in situations in 

which the police had much less reason to suspect that the eventual 

defendant was involved in criminal activity then did the government agents 

here. 

For instance, in People v. Edwards, 107 Mich.App. 767, 309 N.W.2d 

607 (1981), the investigation was begun because the defendant's name was 

found in the phone book of a man that had been arrested for a narcotics 

violation. In other cases, government agents merely engaged in the general 

investigation of narcotics offenses made contact with persons and informed 

those persons of their desire to purchase narcotics. People v. Cancino, 70 

Mich.App. 90, 245 N.W.2d 414 (1976); People v. Henley, 54 Mich.App. 463, 

221 N.W.2d 218 (1974). In State v. Rockholt, 186 N.J.Super. 539, 453 A.2d 

~ 258 (1982), undercover detectives first approached the defendant because 

the defendant was a police officer and was drinking in a bar. In Ervin v. 
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state, 431 So.2d 130 (Miss. 1983), the police had information very similar 

to that known to the authorities here, statements of an individual. 

Additionally, the investigations in the cases cited in the 

preceding paragraph proceeded in manners quite similar to the investigation 

here and were, in each case, deemed appropriate under the objective test. 

To accept the claim that entrapment occurred as a matter of law 

in the present case would be to essentially conclude that undercover 

operations are not proper. This is because putting aside the media 

attention given to the present case in light of Defendant's background as a 

well known professional football player, this case is a typical narcotics 

case. The procedures used were the same procedures used in many narcotics 

investigations. They are procedures that have become accepted in the 

courts of this country and they are procedures that are essential to the 

investigation of narcotics offenses. As noted by Justice Powell, in his 

concurring opinion in Hampton v. United States: 

Police overinvolvement in crime ••• would 
be especially difficult to show with 
respect to contraband offenses which are so 
difficult to detect in the absence of 
undercover Government activity. One cannot 
easily exaggerate the problems confronted 
by law enforcement authorities in dealing 
effectively with an expanding narcotics 
traffic, cf. United States v. Russell, 
supra, 411 U.S., at 432, 93 S.Ct., at 1643, 
36 L.Ed.2d, at 373; L. Tiffany, 
D. McIntyre, & D. Rotenberg, Detection of 
Crime 263-264 (1967), which is one of the 
major contributing causes of escalating 
crime in our cities. See President's 
Commission on Law Enforcement and 
Administration of Justice, the Challenge of 
Crime in a Free Society 221-222 (1967). 
Enforcement officials therefore must be 
allowed flexibility adequate to counter 
effectively such criminal activity. 

425 U.S. at 495, n. 7; 
96 S.Ct. at 1653, n. 7; 
48 L.Ed.2d at 122, n. 7. 
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• 
Likewise, in united States v. Russell, the Court stated: 

[I]n drug-related offenses law enforcement 
personnel have turned to one of the only 
practicable means of detection: the 
infiltration of drug rings and a limited 
participation in their unlawful present 
practices. Such infiltration is a 
recognized and permissible means of 
investigation ••• 

411 u.S. at 432, 
93 S.Ct. at 1643, 
36 L.Ed.2d at 373-374. 

Even Justice Brennan, in his dissent in Hampton v. United States, 

recognized the propriety of the sort of procedures used here. 

If the police believe an individual is a 
distributor of narcotics, all that is 
required is to set up a "buy": the putative 
pusher is worth the investigative effort 
only if he has ready access to a supply •••• 

425 U.S. at 499, n. 3, 

• 
96 S.Ct. at 1655, n. 3, 
48 L.Ed.2d at 124, n. 3 • 

Based upon the foregoing, it is apparent that entrapment as a 

matter of law did not occur in the present case. Defendant's claim that is 

did is thus without merit. 

5 

REMEDY 

In the event that this court disagrees with the State's argument 

that this claim should not be considered and with the State's position that 

the record demonstrates that entrapment as a matter of law did not occur 

here, the State submits that the appropriate remedy would not be, as 

Defendant suggests, discharge or a new trial. Rather, the State would 

maintain that under the unique facts of this case, the proper remedy would 

be remand for a hearing on the question of whether entrapment as a matter 

4It of law did occur. The present case is in an unusual posture because this 

court's decision in Cruz v. State, adopting for the first time in Florida 
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the objective test for entrapment, was not decided until after Defendant's 

• conviction. Thus, at the time this case was pending in the trial court, 

there was no reason for the state to put into the record all the facts 

•� 

relevant to the objective test. It would be manifestly unfair to base a 

conclusion that entrapment has occurred under the objective test on a 

record that is not complete as to the relevant facts, when the State was 

not on notice of the need to put those facts in the record. It is only 

reasonable to give the State an opportunity to present the additional 

evidence it has in this regard. Therefore, if any remedy is deemed 

appropriate, it should be remand for a hearing that would afford such an 

opportunity. 

POINT TWO 

DEFENDANT IS NOT ENTITLED TO RELIEF� 
ON HIS CLAIM OF INCONSISTENT VERDICTS� 

A� 

ESTOPPEL� 

The State initially claims that Defendant should be estopped from 

raising this issue. The facts relevant to the question of estoppel are in 

all material respects identical to those in McKee v. State, 450 So.2d 563 

(Fla. 3d DCA 1984). In each case, the court gave without objection Florida 

Standard Jury Instruction (Criminal) 2.08(a). In accordance with that 

instruction, the trial court charged the jury as follows: 

A separate crime is charged in each 
count of the Information and while they 
have been tried together, each crime and 
the evidence applicable to it must be 
considered separately and a separate 
verdict returned as to each. A finding of 

• 
guilty or not guilty as to one crime must 
not affect your verdict as to any other 
crime charged. 

(T 2115) 

As in McKee v. State, the defense agreed to the giving of this 

instruction (T 1924). 
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Under these circumstances, the court in McKee v. State recognized 

that the doctrine of estoppel precludes a defendant from complaining that 

~ the verdicts reached by the jury are inconsistent. 

Having fully received the benefits of 
the jury considering and weighing the 
evidence against the defendant on each 
count as if it were contained in a separate 
information, the defendant now complains 
that the jury erred in returning a verdict 
of guilt on one charge and not guilty on 
another. It is axiomatic that a party will 
not be allowed to maintain inconsistent 
positions in the course of litigation. 
McPhee v. State, 254 So.2d 406 (Fla. 1st 
DCA 1971). Since the defendant not only 
failed to object to the instructions, but 
also expressed his agreement to its 
submission, we find that he is estopped to 
complain now that the jury has followed the 
isntruction. Perry v. State, 362 So.2d 460 
(Fla. 1st DCA 1978) (where defendant not 
only failed to object to defective verdict 
form at trial, but also agreed to its 
submission, any error was invited). 

450 So.2d at 564 
(footnote omitted). 

~ 
This reasoning should also be adopted by this court and should 

preclude consideration of Defendant's contention. 

B 

FAILURE TO OBJECT BEFORE� 
THE JURY WAS DISCHARGED� 

A second reason also exists demonstrating that the merits of 

Defendant's contention should not be reached. That reason is the fact that 

Defendant did not raise his claim prior to the discharge of the jury, at a 

time when, if the trial court felt the verdicts were legally inconsistent, 

the jury could have been instructed to resume deliberations and reach 

consistent verdicts. 

It is important that such an objection be required, because if it 

~ is not, defendants will be able to simply allow juries to be discharged, 

secure in the knowledge that the inconsistency will be resolved in their 

favor on appeal. In essence, inconsistent verdicts will become automatic 
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acquittals, even though the inconsistency is just as likely to reflect a 

mistake by the jury as to the count it acquitted on as it is a mistake as 

~	 to the count it convicted on. Thus, if a defendant has a complaint 

regarding inconsistency of verdicts, he should be required to raise it at a 

time when it can be remedied, not allowed to accept it as a windfall 

acquittal. (19) Such a policy would certainly be in accord with Florida's 

contemporaneous objection rule, Clark v. State, 363 So.2d 331 (Fla. 1978), 

and should apply here to mandate the conclusion that Defendant's present 

claim should not be reviewed. 

C� 

THE LEGAL INCONSISTENCY OF VERDICTS� 
SHOULD NOT CONSTITUTE A BASIS FOR RELIEF� 

Florida is one of a small minority of jurisdictions that do not 

permit a jury to return legally inconsistent verdicts pursuant to the rule 

of Dunn v. united States, 284 U.S. 390, 52 S.Ct. 186, 76 L.Ed. 356 (1932). 

~ ~ Annot. Inconsistency of Criminal Verdict As Between Different Counts 

of Indictment or Information, 18 A.L.R.3d 259. 

Although this court has recognized that claims that verdicts are 

legally inconsistent can properly be brought, Redondo v. State, 403 So.2d 

954 (Fla. 1981); Mahaun v. State, 377 So.2d 1158 (Fla. 1979), it does not 

appear from those opinions that this court has considered the applicability 

of the jury pardon concept to the issue of inconsistent verdicts. 

Florida has long embraced the principle that juries may properly 

grant jury pardons. (20) Given this fact, it cannot logically be said that 

(19) It is of course likely that in many situations, inconsistent 
verdicts are the result of the jury, although believing the evidence to be 
sufficient, granting a jury pardon. See State v. Thomas, 362 So.2d 1348 
(Fla. 1978); Barley v. State, 224 So.~296 (Fla. 1969); Henderson v. 
State, 370 So.2d 435 (Fla. 1st DCA 1979); Silvestri v. State, 332 So.2d 351 
(Fla. 4th DCA 1976). Under such circumstances, it should be left to the 

~ jury to determine whether their desire to pardon a defendant is of such a 
magnitude that they wish to acquit entirely. Only when an 
made will the jury be given the opportunity to make such a 

objection is 
determination. 

(20) See the cases cited in n. 19. 
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• 
relief is appropriate when verdicts are legally inconsistent • 

When a jury exercises its right to pardon a defendant by 

acquitting him on one count in a situation in which that acquittal is 

inconsistent with a conviction on another count, the defendant is receiving 

a benefit to which he has no right, but which he is receiving by the grace 

of the jury. He is therefore in no position to complain that, having been 

charitably given "the appetizer and main course, he is legally entitled to 

dessert and coffee." McCray v. State, 397 So.2d 1229, 1331, n.4 (Fla. 3d 

DCA 1981), approved, 425 So.2d 1 (Fla. 1983). See also McCloud v. State, 

335 So.2d 258, 259 (Fla. 1976); Silvestri v. State, supra, 332 So.2d at 

353; Frazier v. State, 294 So.2d 691,692 (Fla. 1st DCA 1974). 

•
When the jury pardon concept is take into account, the 

conclusion that legally inconsistent verdicts should not be a basis for 

relief is warranted. Since it does not appear that this concept was 

considered by this court in deciding Redondo v. State and Mahaun v. State, 

the State respectfully requests that this court re-examine its position in 

this regard in light of the jury pardon concept and conclude that Defendant 

cannot raise this issue. 

D� 

THE VERDICTS ARE NOT LEGALLY INCONSISTENT� 

Should this court reach the merits of Defendant's claim, it 

should conclude that the verdicts here are not legally inconsistent. 

Although terming it legal inconsistency, Defendant's entire argument is 

based upon a claim that the verdicts are factually inconsistent. Indeed, 

his entire argument is predicated upon the facts of this case, not the 

legal elements of the offenses charged. 

• Florida law is very clear that only when legal� 

inconsistencies exist can a defendant be entitled to relief. See� 
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Redondo v. State, supra; Mahaun v. State, supra. Mere factual 

~ inconsistency of verdicts does not call for relief. In order for verdicts 

to be legally inconsistent, it is necesarry that an acquittal on one count 

must negate a specific element necessary for conviction on another count. 

See Pitts v. State, 425 So.2d 542 (Fla. 1983); Gonzalez v. State, 440 So.2d 

514 (Fla. 4th DCA 1983); Streeter v. State 416 So.2d 1203 (Fla. 3d DCA 

1982). The jury is required to return consistent verdicts only on 

"interlocking charges." Eaton v. State, 438 So.2d 822, 823 (Fla. 1983). 

Reversible inconsistency will not be held to result if the offense of which 

a defendant is acquitted requires proof of elements different from or in 

addition to those of the offense of which he was convicted. See Pitts v. 

State, supra; McCray v. State, supra. This is the same test used to 

determine whether one offense is a necessarily lesser included offense of 

another for double jeopardy purposes. See Blockburger v. United States, 

~ 284 U.S. 299, 52 S.Ct. 180, 76 L.Ed. 306 (1932); Smith v. State, 430 So.2d 

448 (Fla. 1983). Applying these principles to the present case makes it 

clear that the verdicts are not legally inconsistent. 

1 

CONSPIRACY (COUNT I) 

In Florida, it is not essential that the State allege or 

prove an overt act in order to convict a defendant of conspiracy. 

Etheridge v. State, 415 So.2d 864 (Fla. 2d DCA 1982); State v. Burkett, 

344 So.2d 868 (Fla. 2d DCA 1977). Thus, even had the jury acquitted 

Defendant of every substantive charge, the conviction for conspiracy to 

traffic in cocaine would still stand. State v. Trafficante, 136 So.2d 264 

(Fla. 3d DCA 1961). Here, since Defendant was convicted of the substantive 

offense of trafficking, the verdicts are completely legally consistent. 

~ 
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• TRAFFICKING IN COCAINE (COUNT II) 

In the case at bar, the State took heed of the "red flag 

warning" reaised by the court in Hicks v. State, 414 So.2d 1137, 1141 (Fla. 

3d DCA 1982), and refiled a second information which eliminated the 

multiplicitous counts contained in the original information (R l-8A) by 

charging Defendant with only a single count of trafficking in cocaine on 

August 18th (R 9-l7A). The jury was charged on all lesser included 

offenses of trafficking and convicted Defendant of the highest charge 

(R 1670). This procedure and result is in complete accord with Bell v. 

State, 437 So.2d 1057 (Fla 1983) and as a matter of both fact and law, this 

verdict cannot be inconsistent with the verdicts rendered with regard to 

the charged criminal offenses occurring on August 16th and 17th. 

POSSESSION OF COCAINE (COUNTS IV AND VI) 

In Smith v. State, this court held that the offense of possession•� 
3 

of a controlled substance in violation of Florida Statutes S893.l3(1) (e) is 

not� an offense included in the sale of a controlled substance, proscribed 

by Florida Statutes S893.l3(1) (a) because each of these offenses requires 

proof of element that the other does not. Based upon this holding, it is 

clear that Defendant's acquittals on Counts III and V, charging sale or 

delivery of cocaine on August 16th and 17th, cannot, as a matter of law, be 

legally inconsistent with his convictions for possession of cocaine on 

those dates. 

E 

THE VERDICTS ARE NOT FACTUALLY INCONSISTENT 

Although not a basis for relief in any event, it should also be 

•� pointed out that Defendant's claim that the verdicts are factually 

inconsistent (albeit disguised as a claim of legal inconsistency) is 

without merit. 
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During the course of this trial, Defendant, while testifying on 

•�this own behalf, freely admitted that he had frequently possessed and used� 

cocaine, while at the same time, he denied that he had ever previously sold� 

or delivered cocaine to others. Based upon Defendant's own testimony, the 

jury quite easily could have found that Defendant was predisposed to commit 

the crimes of possession of cocaine and trafficking in cocaine (under the 

alternative theory that he was in actual or constructive possession of more 

than 400 grams), but that he was not predisposed to commit the crime of 

sale or delivery of cocaine. Inasmuch as lack of predisposition 

constitutes the principal element of the defense of entrapment, here, as in 

Pitts v. State, the jury verdicts are both logical and plaUsible based on 

the evidence before them. Therefore, "no further inquiry into the thought 

of process of the jury is necessary or permissible." Id., 425 So.2d at 

• 
543. 

POINT THREE 

THIS COURT DOES NOT HAVE JURISDICTION 
TO CONSIDER THIS CAUSE 

The State incorporates and reasserts the arguments set forth in 

its brief on jurisidction and contends that the decision of the district 

court in this case is not in conflict with the decisions in the cases cited 

by Defendant. Moreover, consideration of the distinctions between the 

opinion in the present case and that in Cruz v. State, as discussed in the 

argument to the first point of this brief, makes it clear that those two 

opinions are not in conflict. Accordingly, the State submits that this 

court lacks jurisdiction in this cause • 

•� 
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CONCLUSION 

Based upon the foregoing, the State submits that this court is 

without jurisidction in this cause, and alternatively, that the decision of 

the district court of appeal should be upheld. 

Respectfully submitted, 

JIM SMITH 
Attorney General 

JANET RENO 
State Attorney 
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