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interesting to note that in other provisions
of the same chapter, which are definitely
mandatory, the Legislature used the word
"shall". If the Legislature had meant to say
"shall", we think it would have so provided.

Brooks v. Anastasia Mosquito Control District, 148 So.2d 64 (Fla.

lst DCA 1963). (Footnote omitted)

Appellant, AT&T, asserts that the Senate Staff Analysis of
the bill which ultimately became Section 364.335(4) "... left no
room for any suggestion ..." that the Commission could limit
competition. AT&T's Initial Brief p.l2. Yet the Staff Analysis
flatly states:

This bill would:

* *

Permit the PSC to grant certificates to
companies which will allow them to be in
competition with other companies, except for

local exchange services;
* *

(Emphasis added) AT&T Appendix A-1 Paragraph
I.B. Effect of Proposed Changes.

United agrees that the Legislature "left no room" for doubt:
the Legislature's intention was that the Commission should be
permitted to introduce competition. The Commission has acted
prudently to introduce intrastate competition by facilities
carriers and resellers. It has manifested the intent to terminate
the remaining limited toll monopoly on September 1, 1986, and has
even created an exception to the limited monopoly for IXCs lacking
the capability to screen calls. All circumstances considered, the
Commission has balanced the interests of the IXCs and the
telephone companies and is moving rationally in measured steps
toward full toll competition. There is every indication in the

language chosen by the Legislature and, as discussed in the Senate
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Staff Analysis, that the Legislature intended for the Commission
to proceed in just this manner.

C. Does the Commission's temporary preservation of a limited
toll monopoly violate the holding in Microtel, Inc. v. Florida
Public Service Commission, or contravene statements made therein
by the Florida Public Service Commission?

The Court's decision in Microtel, Inc. v. Florida Public

Service Commission, So.2d , No. 64,801 (Fla. filed

February 28, 1985) considered these questions:

1. Must the Commission consider the provisions of Section
364.337(2), Florida Statutes (1983) as part of its initial
determination of whether to issue a certificate?

2. Under Section 364.345(1) is Microtel entitled to be free
from competition until it has a chance to establish itself?

Neither issue is on point with the questions which are before
the Court in this proceeding so there is only limited
applicability of the Microtel holding. Sections 364.337(2) and
364.345(2) are not at issue in this proceeding; Section 364.335(4)
is at issue.

Nonetheless, the apparent relatedness between the Microtel
case and the instant case do seem to require that the parties
address it.

United believes that the Microtel decision is not contrary to
the Commission's determination that there should be a temporary
preservation of a limited toll monopoly area. To the contrary,
the Court found that certification of competitive toll carriers
was a two part process, the first of which

... requires the Commission to make an initial

decision whether to issue a certificate,
guided by the discretionary proviso that
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certification be in the public interest. 1Id,
at p.2 (App. 23)

A vital element of that decisionmaking process and the
exercise of discretion by the Commission was its consideration of
whether less than full competition should be permitted immediately
upon certification. For example, MCI's certificate was granted
with the express proviso that it was subject to determinations to
be made in Docket No. 820537-TP with respect to geographical
scope.3/ Thus, while the Commission proceeded with the docketing
and approval of several IXC certification proceedings, it did so
reserving the right to subsequently determine the restrictions to
be placed upon the geographical scope of the IXCs' authorities.

With respect to the question of whether the Commission made
statements in the Microtel case which contradict its holding in
Orders No. 13750 and 13912, there is a singular lack of legal
authority in Appellants' initial briefs as to its significance.
The Commission in the Microtel case was defending its orders
granting certificates to several IXCs. United was not a party to
the Microtel proceeding, but counsel has read the Motion to
Dismiss which is quoted repeatedly through Appellants' initial
briefs. There is nothing in the Motion which should discomfort
the Commission and certainly nothing which acts as any legal

constraint on the Commission's defense of the orders under review

3/ See MCI's Initial Brief, Supplemental Appendix, p. 8.
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herein. The Motion to Dismiss speaks in terms of bringing about
vigorous competition and that is precisely what the Commission has
accomplished: it has authorized interEAEA competition by all IXCs,
as well as intraEAEA competition by IXCs who are resellers
(including Appellants) and has fixed a date for discontinuing the
limited intraEAEA toll monopoly. Moreover, it has ordered the
local telephone companies to provide equal access, at an
anticipated cost of more than $48 million.

The Court is concerned only with whether the actions

complained of comport with the essential requirements of the

4/ 5/

law , and are supported by competent substantial evidence ; an
inquiry that is not enhanced by noncontextual comparisons with
pleadings de hors the record.

D. Are there sufficient standards in Section 364.335 to
support the Commission's action in Orders No. 13750 and 139122

The Court has already determined that the amendment to
Section 364.335 which permits the Commission to authorize toll
competition (Chapter 82~51, Laws of Florida) contains sufficient
standards and guidelines to pass constitutional muster:

We are of the opinion that adequate
standards and guidelines are provided in this
statute in light of the Legislative objective
to bring competition into this business area

which had not heretofore existed.

Microtel, Inc. v. Florida Public Service Commission, supra, at 3.

(App. 24)

4/ Gulf Coast Motor Line, Inc. v. Hawkins, supra

5/ Jacksonville Sub. Utilities, Corp. v. Hawkins, supra
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The very orders which the Microtel opinion affirms contain an
express reservation by the Commission of the right to determine
the geographical scope of the IXCs' operating authorities in
Docket No. 820537-TP. See, for example, Order No. 12292 contained
in MCI's Initial Brief Supplemental Appendix, at p. 8.

It is a waste of the Court's resources to reargue an issue
that has been so recently and unequivocally settled.

Appellants have confused the question of adequate standards
with that of competent substantial evidence.6/ Questions of
adequacy of standards are matters of statutory construction.

Barrow v. Holland, 125 So.2d 749 (Fla. 1960).

Where the court has specifically construed the statutes in
question and found therein "adequate standards and guidelines" the
only remaining question can be whether the Commission's specific
action was arbitrary and capricious. Sprint has raised the
question of whether the temporary preservation of limited toll
monopoly areas is arbitrary and capricious, asserting that the
Commission's position is inconsistent with earlier statements
favoring competition and contradictory to the position of Sprint's

witness in the proceedings before the Commission.

6/ MCI asserts that the absence of a standard "... renders the
Commission's interpretation of the statute unconstitutional”,
citing Askew v. Cross Keys Waterways, 372 So.2d 913 (Fla. 1978).
Agency interpretations may be arbitrary and capricious, but they
cannot, per se, be unconstitutional.
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The record taken as whole shows that the Commission has been
consistent in its introduction of competition in Florida. Both in
IXC certification proceedings and in Docket No. 820537-TP, the
Commission has introduced substantial, but not complete
competition. In addition, it has established a timetable for
going to full competition. The Appellants fail to consider that
the Commission has balanced their interests with the interests of
local telephone companies which have millions of dollars of rate-
payer supported investment already in place. The Commission
exercises only minimal rate regulation over IXCs who are free to
price services based on market forces while local telephone
companies are burdened with statewide uniform toll tariffs which
may be changed only through full scale rate proceedings which last
' a year or more. Moreover, the Commission has authorized

Appellants to compete with the local telephone companies as
resellers throughout the state, a status they disdain in Briefs
before the Court, but in which they extensively, and presumably
profitably, compete.

The record in this proceeding supports the Commission's
conclusions in Orders No. 13750 and 13912. Mr. Ronald Whisenhunt
testified for the Commission that the temporary preservation of a
limited toll monopoly is supported by these factors:

~ it supports universal service goals (Tr. 22)

- it is inequitable to regulate telephone companies intra-

?ég% gg}l rates and service standards, but not IXCs

- that limited monopoly is but a temporary measure to avoid
adverse effects to the ratepayers (Tr. 39)
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One of the Commissioners stated his concern this way:
It seems to me what we are about is the
introduction of competition, where it is
technically feasible, and at the same time
trying to protect local ratepayers from the
enormous increases in local rates. (Tr. 58)
Other references in the transcript of record may be found
which are consistent with these statements.
To be sure, Appellants could cite references to testimony
which argues against temporary, limited toll monopolies, but it is

the Commission's province to weigh and evaluate conflicting

testimony, not the Courts'. Jacksonville Sub. Utilities Corp. v.

Hawkins, supra. While the record supports the Commission's

findings, even if the Court might have reached a different
conclusion, it is bound to affirm the Commission's order when it
is supported by competent substantial evidence, as these orders

are. Benton Bros. Film Express v. Fla. Railroad and P. U. Com'n,

57 So.2d 435 (Fla. 1952). Moreover, the narrow scope of the
Court's review does not permit it to "... delve into the
transcript of testimony in order to resolve opposing contentions

as to what it shows...". Ryder Truck Lines, Inc. v. King, 155

So.2d 540 (Fla. 1963).

The orders in this proceeding are based on sufficient,
competent substantial evidence and are in no way arbitrary or
capricious, but on the contrary are well-founded, based upon
evidence of record and permitted under the governing laws.

E. Is the Commission barred from temporarily preserving a
limited toll monopoly because of positions allegedly taken by it

in another proceeding?

Two appellants have asserted that the temporary provision
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of limited toll monopoly is barred by positions taken by the
Commission in the Bell System divestiture proceeding, U.S. v.

Western Electric, 569 F.Supp. 990 (D.D.C. 1983).

Sprint argues that U.S. District Court Judge Harold Greene
was misled into approving larger LATAs than he otherwise would
have because representations had been made to him by the
Commission that intralATA competition would be permitted in
Florida. As support for this argument, Sprint refers to only one
LATA, the so-called Southeast LATA, and states that absent the
Commission's assurances of intraLATA competition it would not have
gained the Court's approval as one LATA.

Assuming, arguendo, that the Commission was persuasive in
having the Southeast LATA approved on the basis of allowing
competition within it, the Commission has fulfilled its commitment
by specifically providing in Order No. 13750:

Judge Harold Greene, prior to affirming
the LATA boundaries, expressed concern that
there might not be competition within the
Southeast LATA. The Southeast LATA has been
divided into two EAEAs, thus permitting

competition in that LATA.
(App. 11, emphasis added.)

Judge Greene surely did not believe that intrastate
competition was going to appear in full bloom upon the issuance of
his decision. He recognized that the introduction of intrastate
competition was subject to state regulatory action and
acknowledged that the Florida Public Service Commission is
committed to intrastate competition in telecommunications. U.S.

v. Western Electric, supra, at 1004-6, and 1032. The Commission

has justified this belief by providing for full interEAEA
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competition, resale of intraEAEA services and a termination date
of September 1, 1986, for intraEAEA toll transmission monopoly.

By its own terms, Sprint's argument is restricted to the Southeast
LATA and is not said to extend to other LATAs, let alone any of
United's territory, none of which is encompassed within a LATA.

United was not a party to U.S. v. Western Electric, supra, and is

not subject to representations made therein or to the Court's
holding insofar as intrastate competition in telecommunications
services are concerned.

If the Commission submitted representations to the federal
court, the inconsonance, if any, of its later actions with those
comments and the legal effect of same should be argued before
Judge Greene. The Florida Supreme Court has no basis, save gross
speculation, to presume that Judge Greene would redesign the
Florida LATAs because intraEAEA competition will occur in 1986
rather than 1985. There is no basis upon which the Court can
rule.

MCI asserts that the Commission is estopped from precluding
full toll competition on the basis of a footnote in Guerra v.

State Department of Labor and Employment, 427 So.2d 1098 (Fla. 3rd

DCA 1983). The footnote is, first, dicta, and second, inapposite.
It is dicta because the decision invalidates a rule and the
proceeding held pursuant thereto and does not turn on any theory
of estoppel. It is inapposite because the reference is to
collateral estoppel which prevents the relitigation of issues

actually adjudicated between the same parties in a former action.

Dixie Farms, Inc. v. Hertz Corp., 343 So.2d 633 (Fla. 3rd DCA
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1977) and Smith v. United Services Automobile Association, 259

So.2d 501 (Fla. lst DCA 1972). The temporary preservation of
limited toll monopoly areas in Florida was not adjudicated in U.S.

v. Western Electric, supra, nor were the parties identical. It is

incongruous to assert that comments by the Commission, a
nonlitigant third party in the Bell System divestiture proceeding,
is an estoppel by judgment over different issues and different
parties. Assuming only for the sake of argument that the
Commission was a party in that proceeding, it was not a party
before itself nor did it attempt to relitigate matters before
itself.

CONCLUSTION

Section 364.335(4), Florida Statutes (1983), empowers the
Florida Public Service Commission to exercise its discretion in
the public interest to determine when and to what extent
competition in intrastate toll telecommunications should be
introduced.

The Commission's orders establishing Equal Access Exchange
Areas and providing full interEAEA and partial intraEAEA
competition are supported by the record and are based on competent
substantial evidence.

Appellants' arguments are without merit and should be

rejected.
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‘ United Telephone Company of Florida prays that the Court
affirm Orders No. 13750 and 13912 in all respects.

Respectfully submitted,

N3

Jerr + Johns

Attorney for United Telephone
Company of Florida

Post Office Box 5000

Altamonte Springs, FL 32715-5000

(305) 889-6016
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