


•
.

This bill would:

• * * * 

• 
Permit the PSC to grant certificates to 
companies which will allow them to be in 
competition with other companies, except for 
local exchange services; 

• 

Provide that the requirements set out in ch. 
364, F.S., could be varied for a company or 
a company would be exempted from some or all 
requirements if such actions are consistent 
with the public interest. 

• 
The staff analysis thus clearly recognized that the effect 

of the amendment was not to require unrestricted competition in 

• 

long distance service; it was to give the Commission power to 

permit competition in long distance service when it deemed that 

competition would benefit the public. The only requirement of 

• 

section 364.335(4), as amended, is that the Commission exercise 

this power in the public interest. The issue of whether it has 

done so in this case has not been seriously raised by 

• 

appellants. The issue they have focused on is whether the 

Commission has power to do what it did. It clearly does. 

If there were any doubt about whether the Commission was 

required to allow intrastate long distance carriers to operate 

without restriction in all markets in which they are 

• 
technically and financially able to provide service, without 

• 

regard to competitive factors, that doubt was put to rest by 

section 4 of Ch. 82-51. That section specifically grants to 

the Commission authority to consider competitive factors in 
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determining whether to impose special requirements on a long 

• 

• distance carrier. If the Commission could consider only 

technical and financial ability in deciding whether to allow 

long distance carriers to provide service and if unrestricted 

competition were mandated by the amendment, the legislature 

would not have included competitive factors in § 364.337(2). 

This is particularly true since the Commission already had the

• statutory authority to consider technical and financial 

proficiency in the rendition of service by long distance 

• 
carriers. See § 364.03, Fla.Stat. (1983). As both the Court 

and appellants have recognized, orders of the Commission come 

to the Court with a presumption of correctness. See Radio 

•� 
Telephone Communications, Inc. v. Southeastern Telephone Co.,� 

170 So.2d 577, 582 (Fla. 1965). The Commission has both the 

statutory duty and expertise to determine issues relating to 

• the public interest. Its responsibility is to protect 

consumers, not disgruntled telephone companies. Microtel, 

Inc. , So.2d at 

• In Microtel This Court Did Not Hold That the Legislature Had 
Mandated Unrestricted Competition. 

In the Microtel case, the Court was faced with an appeal by 

• 
Microtel from an order of the Commission giving certificates to 

other long distance carriers which authorized them to compete 

with it. This Court upheld the Commission's order. The issue 

• 
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• 
of whether the Commission, acting in the public interest under 

• 

section 364.335(4) or under the slightly different standards of 

section 364.337, has power to place restrictions on carriers' 

certificates that limit or restrict competition, was not before 

the Court, and the Court's opinion does not address it. 

• 
The Commission Acted in Accordance with Adequate Statutory 
Standards. 

• 

Section 364.335(4) requires the Commission to act "in the 

public interest" in granting certificates. In addition, 

section 364.337, Florida Statutes, sets forth five factors the 

Commission is required to consider in determining whether 

specific requirements should be imposed on competitive long 

• 
distance carriers. Appellants contend that these are 

• 

insufficient standards. 

Askew v. Cross Key Waterways, 372 So. 2d 913 (Fla. 1978), 

on which appellants rely in contending that the legislature has 

not laid down adequate standards to govern the Commission in 

deciding whether to permit competition, is not merely 

• distinguishable. It supports the position that "the public 

interest" is an adequate standard to govern the Commission in 

making decisions with respect to certificates of public 

• convenience and necessity. In the Askew case, the Court struck 

• 

down a statute which gave the Department of Administration 

unbridled discretion in selecting areas of critical state 

concern. The statute set out no guidelines to guide the 
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• department in establishing priorities among many areas that 

might potentially qualify for designation. The District Court 

of Appeal for the First District held that the statute was an 

• unlawful delegation of legislative power. Cross Key waterways 

v. Askew, 351 So. 2d 1062 (Fla. App. 1st, 1977). This Court 

affirmed. The Court began its discussion of the delegation 

•� 
issue by observing that:� 

•� 

.the specificity [required] of standards� 
and guidelines may depend upon the subject� 
matter dealt with and the degree of� 
difficulty involved in articulating finite� 
standards.� 

The Court did not criticize the legislature's use of 

• 
general terms such as "the public interest", a standard that 

legislatures have traditionally used in delegating authority to 

public utility commissions. Its concern was with the lack of 

• any standards governing the department in its selection 

process. The Court wrote: 

We emphasize that it is not the 
legislature's use of the phrases 

•� "containing, or having a significant impact 
upon, environmental, historical, natural, or 
archaeological resources of regional impact" 
nor "significantly affected by, or having a 
significant effect upon, an existing or 
proposed major public facility or other area 

•� of major public investment" which faults the 
legislation. Although the Court in Sarasota 
County v. Barg, supra, invalidated an act 
which utilized the terms "undue or 
unreasonable" dredging or filling and 
"unreasonable" destruction of natural 

•� vegetation in a manner which would be 
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~• 
"harmful or significantly contribute" to air

• and water pollution, such quantitative 
assessments by an administrative agency are 

• 

not necessarily prohibited. As suggested by 
the district court of appeal such 
"approximations of the threshold of 
legislative concern" are not only a 
practical necessity in legislation, but they 
are now amenable to articulation and 
refinement by policy statements adopted as 
rules under the 1974 Administrative 
Procedure Act, Chapter 120, Florida Statutes. 

• 372 So. 2d at 919 

The court made clear that in determining whether a 

• 
delegation is unlawful, the issue is whether the statute 

contains sufficient standards to enable a reviewing court to 

determine whether the agency has properly done its job. It 

•� 
said:� 

A corollary of the doctrine of unlawful 

'. 
delegation is the availability of judicial 
review. In the final analysis it is the 
courts, upon a challenge to the exercise or 
nonexercise of administrative action, which 
must determine whether the administrative 
agency has performed consistently with the 
mandate of the legislature. When 
legislation is so lacking in guidelines that 

• 
neither the agency nor the courts can 
determine whether the agency is carrying out 
the intent of the legislature in its 
conduct, then, in fact, the agency becomes 
the lawgiver rather than the administrator 
of the law. 

• 372 So. 2d at 918. 

• 
-21­

•� 



•.

• 
Courts have traditionally upheld statutes authorizing 

public utility commissions to issue certificates "in the public 

• 
interest" or in accordance with public convenience and 

necessity". The requirement that an agency act "in the public 

interest" or that it issue certificates in accordance with the 

"public convenience and necessity" requires an agency to 

• 
balance the benefits to the public from a proposed action 

• 

against the detriments of the action and act only when it finds 

a net benefit. Statutory standards of this kind are more than 

adequate to fulfill the legislature's constitutional delegation 

obligations. The general rule is stated by American 

Jurisprudence Second in the following language: 

• A requirement that an act shall be "in the 

• 

public interest" is a sufficient criterion 
and standard where the subject matter of the 
statute renders this an intelligible and not 
a limitless criterion. Similarly, "public 
interest, convenience, or necessity" and 
"public convenience and advantage" have been 
held sufficient standards. 

I Am. Jur. 2d, Administrative Law, § 120. 

• Moreover, courts have traditionally had no difficulty in 

reviewing agency decisions based on the public interest or the 

public convenience and necessity. See Florida Motor Lines, 

• Inc. v. Railroad Commissioners, 100 Fla. 538, 129 So. 2d 876 

(1930) and Burlington Truck Lines v. United States, 371 U.S. 

156 (1962). See also Microtel, Inc., So.2d at 

• The Order contains the following explicit findings: 
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• F. Monopoly Areas 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

•� 

Subject to two exceptions, the Commission finds 
that there shall be toll transmission monopoly areas 
in which the LECs shall be the sole supplier of 
transmission facilities. Generally, resellers and 
IXCs may compete with LECs for the provision of toll 
service to customers within the EAEA only through the 
use of LEC provided WATS and MTS. However, an 
exception will be granted if an IXC does not have 
facilities with technology in place for screening and 
blocking unauthorized calls. In such a case the IXC 
may carry traffic over its own facilities and pay the 
existing MTS rates to the LEC. A second exception is 
that if, upon application, an IXC can demonstrate that 
they can handle the traffic in a more economical and 
timely manner, then the IXC may use its facilities to 
carry such traffic without compensating the LECs. 
Toll transmission monopoly areas shall coincide with 
EAEA boundaries. 

Based on the above, the Commission decides that 
toll transmission monopoly areas are hereby 
established on a transitional basis until September I, 
1986. Prior to that date hearings will be held to 
determine whether toll monopoly areas should be 
continued as structured herein. Parties advocating 
that toll monopoly areas be retained have the burden 
of demonstrating that such areas should continue in 
the public interest. We find that the boundaries for 
toll monopoly areas shall be the same as those for 
EAEAs. 

We find that toll transmission monopoly areas are 
appropriate on an interim basis in order to provide a 
transitional period during which LECs can adjust to 
competitive circumstances. Continuing toll monopolies 
will support the LECs' revenue stability in the short 
term. Further, toll transmission monopoly areas may 
be desirable to the extent that there are economics of 
scale in the provision of transmission facilities with 
the technology likely to be in use over the next 
several years, we find that, subject to the two 
previously enumerated exceptions, it is economically 
desirable to allow only the LECs to provide 
transmission facilities in an area where such 
economics can be fully exploited. 
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• 
If an applicant for an IXC certificate does not

• have the necessary technology to comply with EAEA 
requirements as set forth in this order, the 
Commission shall consider the reasons and 
justifications for non-compliance and determine 
whether or not to grant a certificate. 

• Finally, the Commission, in establishing toll 

• 

monopoly areas, is acting within the scope of its 
authority and such action is harmonious with state and 
federal law. Judge Harold Greene, prior to affirming 
with LATA boundaries, expressed concern that there 
might not be competition within the Southeast LATA. 
The Southeast LATA have been divided into two EAEAs, 
thus permitting competition in that LATA. Also, no 
LATA boundaries have been crossed in drawing EAEA 
boundaries. 

• These findings are clearly sufficient to justify the 

'Commission's decision. 

•� 
The Commission Had Statutory Authority To Limit Appellants'� 
Certificates and Thus, Foreclose Intra-EAEA Competition.� 

Appellants have not seriously argued that the Commission 

did not properly exercise its discretion. Instead, they argue 

• that the Commission acted without authority. We submit that 

the Commission had ample authority under section 364.32 through 

364.37 to amend appellants' certificates of convenience and 

• necessity in a manner that restricted long distance competition 

within EAEAs. 

• II. REPRESENTATIONS MADE BY THE COMMISSION TO JUDGE GREENE ARE 
NOT JUSTICIABLE IN THIS CASE 

Several of the appellants argue that the Commission 

represented to Judge Harold H. Greene in the AT&T divestiture 

• proceedings "that full competition would exist for 
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• 
'non-exchange' telephone services within the Southeast Florida 

LATA -- and by implication in other LATA's throughout 

Florida." MCI Brief at 22 n.8 (emphasis added). This 

allegation is incorrect. As the appendix to MCI's brief makes

• clear, the Commission advised the court that it was committed 

to promoting intra-LATA competition. As the order reveals, it 

has carried out its commitment to promote effective competition 

• 

• by creating EAEAs. 

The divestiture proceedings which split up the Bell System 

separated the function of providing long distance toll service 

from that of providing local telephone service (which includes 

intra-LATA long distance service). Judge Greene assigned to 

• 
the Bell Operating Companies, including Southern Bell, the 

• 

function of providing local telephone service. He assigned to 

AT&T the function of providing long distance service. See 

United States v. Western Electric Co., 569 F. Supp. 990, 993-94 

• 

(D.D.C. 1983). In order to achieve this division of functions, 

it was necessary for the court to establish some means of 

determining whether a toll call would be deemed a local or long 

distance call. In order to provide a mechanism for drawing the 

line between these different kinds of service, the district 

court created the LATA concept. The term "LATA" was defined by 

Judge Greene as establishing "the boundaries beyond which a 

Bell Operating Company may not carry telephone calls." ld. at 

• 
994. Judge Greene's order did not preempt the state's power 
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to regulate intra-LATA exchange service. It left to the states 

• 

• the determination of the extent to which interexchange 

competition would be permitted. Id. at 1005 & n. 70. 

With regard to the Southeast Florida LATA, comprising 

Miami, Ft. Lauderdale and West Palm Beach, the Department of 

Justice opposed consolidation of the two metropolitan areas 

into one LATA. Southern Bell supported the single LATA 

• 

• concept. Judge Greene found in favor of Southern Bell. Id. at 

1030-33. He noted that the Commission had already licensed 

Microtel, Inc. to compete with Southern Bell for intra-LATA 

• 

calls and that the Commission was committed to promoting 

competition. rd. at 1032. However, Judge Greene specifically 

rejected Microtel, Inc's. contention that the district court, 

not the Commission, should define local exchange service for 

the purpose of determining the scope of the interexchange long 

• 
distance service Microtel would be allowed to provide. Judge 

Greene wrote: "Microtel's desire that the local, regulatory 

• 
definition of 'exchange' be applied to its operations 

[intra-LATA] for purposes of Florida law is a matter for the 

• 

state regulators." rd. at 1032 n. 219 (emphasis added). 

The Commission did not represent to Judge Greene that it 

favored unrestricted competition in intrastate long distance 

service nor did it represent that it would allow all certified 

long distance carriers to provide services anywhere within the 

• 
Florida LATAs. Mindful of its commitment to promote 
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• competition, the Commission split the Southeast LATA in half, 

• 

thereby, for example, allowing long distance carriers to serve 

points between Miami and Palm Beach. The Commission made 

specific note of this in its Order. We submit that the 

Commission has been faithful to its obligations under the 

statute and to its commitment to promote effective 

competition. If Appellants believe the Commission has 

• 

violated Judge Greene's order, they should make that argument 

before him. It has no place in this appeal. 

CONCLUSION 

• 

The Commission acted within its authority in determining 

that intrastate long distance carriers may not provide long 

distance service between points within EAEAs. We respectfully 

submit that its Order should be affirmed. 

Respectfully submitted,
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