


icates to be 1issued to competitive interexchange carriers would
"allow them to be in competition with other companies, except for
local exchange services." 1In listing "local exchange services"
as the sole exception that would attend a certificated interex-
change carrier's ability to compete, the committee left no room
for any suggestion that the Public Service Commission would have
authority to override the legislative preference for competition
by carving out so called "Toll Monopoly Areas."

When Committee Substitute for Senate Bill 868 came to
the Senate floor, Senator Stuart explained the effect of his
bill:

It allows companies to compete in providing telephone

services = very important to this state as we continue

to grow.
Proceedings on the Floor of the Florida Senate, March 3, 1982.
Senator Stuart, consistent with the committee analysis, suggested
not at all that the Public Service Commission would have authori-
ty to depart from the language of the bill by establishing Toll
Monopoly Areas. Following Senator Stuart's remarks, the Senate
passed the bill by a 34-0 vote.

Similarly, on the floor of the House of
Representatives, Representative Sheldon briefly explained the
bill and, like Senator Stuart and the Senate committee, gave no
indication that the Public Service Commission would have authori-
ty to preclude competition for interexchange service in desig-
nated areas. See Proceedings on the Floor of the Florida House

of Representatives, March 5, 1982. The House passed the bill by
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- a 94-1 vote. The legislature's overwhelming and unequivocal
endorsement of interexchange competition is squarely at odds with

® the Commission's establishment of Toll Monopoly Areas.

C. The Public Service Commission's Own Prior Analysis

Confirms That the 1982 Amendment was Intended to Initi=-

ate "Full Competition" in Interexchange Service and

® Thus to Prohibit the Establishment of Toll Monopoly
Areas.

That the language and history of the 1982 enactments

o require "full competition" is confirmed by the Commission's own
prior statements to this Court. When the Commission issued
certificates to MCI Telecommunications Corporation, GTE Sprint

® Communications Corporation and Satellite Business Systems, anoth-
er certificated interexchange carrier, Microtel, Inc., appealed

to this Court, arguing that the Commission should have conducted

®- hearings to determine whether the public interest required
protecting Microtel from such competition, at least for an inter-

im period.!” The Commission, in response, strongly demurred to

e Microtel's assertion that the Commission properly could consider
whether the "public interest" would be served by limiting inter-

exchange competition. Moving to dismiss Microtel's appeal on the

® grounds that the 1982 amendments required the Commission to issue
certificates to qualified interexchange carriers and thus

afforded prior certificated carriers no standing to seek to

!"Microtel, Inc. was the first interexchange carrier certif-
icated by the Commission pursuant to the 1982 enactments. That
® certificate authorized Microtel, 1Inc. to operate a statewide
telephone utility unrestricted by any Toll Monopoly Areas. See
82 F.P.S.C. 8:201.
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restrict such competition, the Commission explained to this Court

that the 1982 legislation:

limits the statutorily mandated monopoly solely to

local exchange telephone service, thereby opening
interexchange and other intrastate services to full
competition.

Motion to Dismiss filed by Florida Public Service Commission in

Microtel, Inc. v. Florida Public Service Commission, So.24

, 10 F.L.W. 141 (Fla. February 28, 1985) at 2 (emphasis

added). The Commission elaborated:

At the time of the adoption [cf the 1982 amendments],
all proponents of the legislative revisions .
intended the changes to initiate full competition in
intrastate telecommunications other than local exchange
service. The provisions were conceived to bring about
a vigorous competitive environment with many companies
providing service.

Id. at 5 (emphasis added). In its brief on the merits, the

Commission told this Court that the 1982 provisions '"permit

competition in all but the provision of 'local exchange
service.'" Brief of Appellee Florida Public Service Commission,
Microtel, Inc. wv. Florida Public Service Commission, So.2d

__, 10 F.LL.W. 141 (Fla. February 28, 1985) at 5 (emphasis
added). The Commission repeatedly emphasized that the 1982
provisions required competition and that competition would
produce better results than regulation. Id. at 5,7,13,14,18-19.
The Commission described Microtel's position as a gquest for
unconstitutional "protectionism," Id. at 13, a label no less
applicable to the Commission order now under review.

AT&T Communications agrees with the position that the
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Commission advanced in the Microtel case that monopoly telephone
service in Florida now is limited "solely to local exchange tele-
phone service"; that the legislature's action has "open[ed]
interexchange and other intrastate services to full competition";
and that the 1982 legislation was intended "to initiate full
competition in intrastate telecommunications other than local
exchange service." The Commission ought not be heard now to
depart from its earlier, correct analysis of the 1982 legislation
in an effort to insulate the local telephone companies from the
interexchange competition that the legislature has mandated.
D. The Absence of Commission Authority to Establish Toll
Monopoly Areas is Especially Clear In Light of the
Accepted Principle That Any Reasonable Doubt Concerning

Commission Authority Must Be Resolved Against Allowing
Exercise of the Authority At Issue.

The legislature's 1982 revocation of the Commission's
authority to prohibit interexchange competition is especially
fatal to the Commission's position in light of the Commission's
lack of any inherent or general authority to regulate public
utilities. The Commission has no inherent authority to restrict
competition, nor do the more general provisions of the Florida
statutes provide such authority.

First, it is settled law that the Florida Public
Service Commission, as a creature of statute, has only such
authority as is conferred by statute. Moreover, any reasonable
doubt as to the lawful existence of a particular power must be
resolved against the exercise thereof. For example, in City of

Cape Coral v. GAC Utilites, Inc., 281 So.2d 493 (Fla. 1973), this
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Court noted:

[Tlhe Commission's powers, duties and authority
are those and only those that are conferred
expressly or impliedly by statute of the State.
. . Any reasonable doubt as to the lawful
existence of a particular power that is being
exercised by the Commission must be resolved

against the exercise thereof, . . . and the
further exercise of the power should be
arrested. . . . The legislature of Florida has

never conferred upon the Public Service Commission
any general authority to regulate public
utilities."

281 So.2d at 496 (citations omitted; emphasis added). See also

Aloha Utjilities, Inc. wv. Florida Public Service Commission, 376

So.2d 850, 851 (Fla. 1979); Florida Bridge Company v. Bevis, 363

So.2d 799, 802 (Fla. 1978); Deltona Corporation v. Mayo, 342

So.2d 510, 512 (Fla. 1977); Radio Telephone Communications, Inc.

v. Southeastern Telephone Company, 170 So.2d 577, 582 (Fla.

1964).

Second, the absence of Commission authority to restrict
competition is especially clear when the legislature has mani-
fested an intention +that competition exist. For example, in

State Department of Transportion v. Mayo, 354 So.2d 359 (Fla.

1977), the Commission concluded after hearings that price compe-
tition among motor carriers of road building and construction
aggregates would lead such carriers to reduce safety measures.
The Commission thus concluded that the public interest required
establishment of minimum price schedules for aggregate carriers,
and the Commission attempted to establish such schedules under
its statutory authority to impose safety standards for all motor

carriers, including aggregate carriers. This Court agreed that
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the Commission had clear and express authority to regulate the
safety of operations by aggregate carriers. The Court noted,
however, that the legislature had exempted aggregate carriers
from the Commission's statutory authority to fix motor carrier

rates. Accordingly, the Court said:

Our analysis begins with the recognition that the
Public Service Commission was created and exists
through legislative enactment. Being a statutory crea-
ture, its powers and duties are only those conferred
expressly or impliedly by statute. City of West Palm
Beach v. Florida Public Service Commission, 224 So.2d
322 (Fla. 1969). Southern Gulf Utilities Inc. v.
Mason, 166 So.2d 138 (Fla. 1964). Any reasonable doubt
as to the existence of a particular power of the
Commission must be resolved against it. City of Cape
Coral v. GAC Utilities Inc. of Florida, 281 So.2d 493
(Fla. 1973).

The intent of the Legislature cannot be clearly
gleaned from the statute. But we think there 1is at
least reasonable doubt that the Legislature intended to
confer on the Commission authority to set minimum rates
in the interest of safety for carriers of road building
aggregates when the aggregates carriers are specif-

ically exempted from the Commission's rate-fixing
power.
Id. at 361. Because there existed at least a reasonable doubt,

the Court concluded that the Commission lacked the authority it
had sought to exercise.

The statute under review in State Department of Trans-

portation v. Mayo excepted aggregates carriers from the Commis-

sion's statutory authority to regulate motor carrier rates.
Similarly, in the <case at bar the Florida 1legislature has
excepted interexchange service from the express requirement that
telephone service be provided on a monopoly basis. The legisla-

ture thus has evinced a clear intention to allow competition for
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interexchange service, as this Court and the Commission itself

previously have recognized. Here, as in State Department of

Transportation v. Mayo, the legislature's decision requires

reversal of the Commission's action.!®

Nor does the Commission's reference to the 'public
interest" allow it to go beyond its statutory authority. The
asserted "public interest" in protecting local exchange companies
from interexchange competition is a far less substantial concern
than the asserted public interest in promoting motor carrier

safety that underlay the Commission action in State Department of

Transportation v. Mayo. This Court's response to the Commis-

sion's "public interest" argument in that case is equally appli-
cable here. To the Commission argument that unlimited price

competition would impair public safety, this Court responded:

If such a result is undesirable, then it is up to the
Legislature to clearly provide the Commission with the
power to fix minimum rates for the aggregate carriers.
Until then the Commission may not set rates for the
aggregate carriers since it does not have the power to
do so.

State Department of Transportation v. Mayo, 354 So.2d 359, 362

(Fla. 1977). Further, the Court recognized that the competitive

marketplace, through its unrestricted operation, was the appro-

'8 Indeed, the absence of Commission authority here is even
clearer than in State Department of Transportation wv. Mayo.
There, the Commission was attempting to act under its express and
unquestioned authority to regulate safety of aggregates carriers.
Here, the Commission has invoked no such grant of authority;
there simply is no statutory basis for its action.
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priate mechanism for responding to the asserted '"public
interest."!® In the case at bar, the Senate Economic Community
and Consumer Affairs Committee similarly noted the advantage of
competition:
With normal market forces at work, increased competi-
tion fosters better service at a lower cost to consum-
ers. It is assumed that this will occur in the
telecommunications field.
Senate Staff Analysis and Economic Impact Statement, Committee
Substitute for Senate Bill 868, paragraph II.A. Moreover, in
noting that the intent of the 1982 amendment of section
364.335(4) was to foster full competition in the interexchange
market, the Commission has repeatedly emphasized to this Court

the advantages of full interexchange competition. See Brief of

Appellee Florida Public Service Commission, Microtel, Inc. v.

Florida Public Service Commission, So.2d , 10 F.L.W. 141

(Fla. February 29, 1985) at 5,7,13,14, 18-19.32°

1*The fact that the Commission has agreed to reexamine the
need for Toll Monopoly Areas prior to September 1, 1986, in no

way saves the Commission's action. Indeed, it points up the very
inconsistency of the Commission's action with the intention of
the statute. If the Commission's action is ab initio inconsist-

ent with the statute, then that inconsistency is not eradicated
by its temporary nature. Likewise, the minor exceptions to the
toll monopoly restrictions imposed by the Commission =-- see page
4 note 8 supra ~- do not make the Toll Monopoly Areas any less
repugnant to the statute. Those conditions do not alter the fact
that the Commission's Toll Monopoly Areas eliminate the interex-
change competition that the legislature found appropriate.

20This Court and the Public Service Commission have agreed
that when "a competing service is justified, it generally results
in a better service to the public." Tamiami Trail Tours, Inc. v.
Mayo, 234 So.2d 4, 6 (Fla. 1970) (guoting Florida Public Service
Commission).
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Here, as in State Department of Transportation v. Mayo,

the Court should uphold the Florida legislature's "'fundamental
and primary policy decision' that there be competition in long

distance telephone service." Microtel, 1Inc. v. Florida Public

Service Commission, So.2d , 10 F.L.W. 141 (Fla. Febru-

ary 28, 1985). The Florida Public Service Commission's order
attempting to preclude admittedly qualified carriers from compet-
ing for interexchange service within designated "Toll Monopoly

Areas" should be reversed.

CONCLUSION

In 1982 the Florida legislature squarely addressed the
gquestion whether there should be competition for long distance
telephone service in Florida. The legislature made the "funda-
mental and primary policy decision" to end monopoly provision of
long distance service and to institute full competition.

The Florida Public Service Commission has departed from
the legislative mandate and ordered the establishment of Toll
Monopoly Areas for the express purpose of protecting certain
carriers from competition. As a creature of statute, however,
the Commission has only such authority as is conferred by
statute; moreover, any reasonable doubt concerning the Commis=-
sion's statutory authority must be resolved against the exercise
thereof. The Commission's attempt to establish Toll Monopoly
Areas constitutes a clear departure from the legislature's deci-

sion to institute full competition and from the standards this
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court has established for testing Public Service Commission

authority.

The Commission's attempt to preclude full competition

by qualified interexchange carriers should be reversed.
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