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•
 
until it has increased its capacity to permit it 
to handle additional traffic without violating 

•
 its prescribed blockage rate."
 

• 

(A.8) This latter language would significantly infringe GTE 

Sprint's rights and abilities to presubscribe interstate cus­

tomers, and, therefore, this requirement is preempted by feder­

• 

al law. 

As is explained above, Southern Bell, pursuant to the 

MFJ, General, pursuant to its consent decree, and other 

• 

independant local exchange companies, pursuant to FCC order, 

are required in certain circumstances to provide equal access 

to all interexchange carriers. Among the requirements of equal 

• 

access is the obligation to allow customers to presubscribe to 

a 1+ interexchange carrier other that AT&T. Beginning in 

September of 1984, customers have been given the opportunity to 

• 

presubscribe to alternative long distance companies, but are 

able to choose only a single 1+ carrier for both interstate and 

intrastate purposes. Therefore, by denying carriers the abili ­

ty to presubscribe to new customers, the Commission is denying 

such carriers the opportunity to offer an interstate, as well 

•
 as intrastate service.
 

The Commission's decision regarding presubscription 

presents a classic case for federal preemption. As the United 

•
 States Supreme Court noted in Florida Lime and Avocado Growers,
 

Inc. v. Paul, 373 U.S. 132 (1963): 

• 32 



•
 

• 
"The test of whether both federal and state 

regulations may operate, or the state regulation 
must give way, is whether both regulations can be 
enforced without impairing the federal superin­

• 

tendence of the field. . . . A holding of federal 
exclusion of state law is inescapable and requires 
no inquiry into congressional design where compli­
ance with both federal and_state regulation is a 
physical impossibilty for one engaged in inter­
state commerce." 

373 u.s. at 142-43 {citations omitted}. 

As the Second Circuit has explained in a case holding 

• that attempted state regulation of a microwave carrier was pre­

empted by federal law: 

• 
"Under the Supremacy Clause of the Constitu­

tion, Art. VI, cl. 2, a federal law preempts state 
law when the state law 'stands as an obstacle to 

• 

the accomplishment and execution of the full pur­
poses and objectives of Congress.' Even in an 
area where Congress has not completely foreclosed 
state regulation, 'a state statute is void to the 
extent that it actually conflicts with a valid 
federal statute.' .•. In determining whether it 
conflicts with the federal law, the Court must 
look to the effect, rather than the purpose of the 
state law." 

•
 New York State Commission v. FCC, 669 F.2d 58, 62 {2d Cir.
 

1982} {citations omitted}. Here, an order limiting GTE 

Sprint's rights to presubscribe customers would "stand as an 

• obstacle to the accomplishment~ of the federal objectives of 

equal access for the accs in the telecommunications field. 

Whatever benefits the Commission may cite for such an order, 

• its effect would be to impede interstate transmissions and 

frustrate federal policies. 

• 33 

.­



•
 

•
 
Numerous cases have held that where some intrastate
 

usage is intermixed with and not segregable from primarily in­


•
 

terstate services and facilities, then federal jurisdiction
 

predominates. For example, in North Carolina Utilities Commis­


sion v. FCC, 537 F.2d 787 (4th Cir.), cert. denied, 429 U.S.
 

•
 

1027 (1976), a conflict between a federal tariff which allowed
 

customers to connect to their telephone lines equipment not
 

provided by local exchange companies and proposed state regula­


•
 

tions which prohibited such interconnection was resolved by the
 

Fourth Circuit in favor of the federal regulatory scheme. The
 

court held in an opinion by Judge Hastie that the Communica­


•
 

tions Act of 1934 preempted state regulation of telephone ter­


minal equipment used for both interstate and intrastate commu­


nication when such regulation conflicted with federal rules
 

•
 

governing the same equipment. The court found that it was
 

practically and economically unfeasible to limit terminal
 

equipment to purely interstate or intrastate transmissions and
 

•
 

that it was imposssible to implement separate federal and state
 

regulatory schemes. Moreover, the court held that the federal
 

regulatory scheme preempted'contradictory state regulation even
 

•
 

though the terminal equipment was used 97% of the time to make
 

intrastate rather than interstate calls. North Carolina
 

Utilities Commission v. FCC, 552 F.2d 1036, 1044 n.7 (4th
 

Cir.), cert. denied, 434 U.S. 874 (1977). 
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• 
Similarly, in Puerto Rico Tel. Co. v. FCC, 553 F.2d 

694 (1st Cir. 1977), the court held that federal regulation 

• 

preempted the Commonwealth of Puerto Rico's jurisdiction over 

PBX equipment, even though such equipment was used predomi­

nantly for intrastate calls and even though local calls gener­

• 

ated five times the revenues generated by interstate calls. 

The First Circuit held that: 

"The clear import of the Communications Act, as it 
has been construed by the FCC and by the courts 

• 

for many years, is that no matter how frequently 
or infrequently a subscriber places interstate 
calls, he is entitled to have the conditions 
placed on access to the interstate telephone sys­
tem measured against federal standards of reason­
ableness under 5201 [of the Communications Act]." 

Id. at 700. Therefore, even if a state's regulation appears to 

regulate purely intrastate matters, federal regulation preempts 

• inconsistent state regulation. See National Association of 

Regulatory Utility Commissioners v. FCC, 737 F.2d 1095 (D.C. 

Cir. 1984) (FCC has jurisdiction to impose an end user access 

• charge on all subscribers to telephone service, even if they 

only use their equipment for intrastate calls), cert. denied, 

53 U.S.L.W. 3599 (U.S. Feb. 19, 1985) (No. 84-95). 

• Although the North Carolina Utilities Commission and 

Puerto Rico Telephone cases involved jurisdiction over communi­

cations equipment rather than interexchange communications ser­

• vices, the holdings of those cases are equally applicable to 

• 35 
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• 
the regulation of interexchange services. Therefore, for ex­

ample, the cases have held that private line facilities capable 

of both interstate and intrastate usage are subject to the 

•
 

•
 

•
 

• po 

•
 

•
 

•
 

•
 

FCC's regulatory jurisdiction. In American Telephone and 

Telegraph Co., 56 F.C.C.2d 14 (1975), aff'd sub nom. California 

v. FCC, 567 F.2d 84 (D.C. Cir. 1977), cert. denied, 434 U.S. 

1010 (1978), the FCC held that it had jurisdiction over physi­

cally intrastate private lines which were designed to extend 

interstate foreign exchange ("FX") or Common Control Switching 

Arrangement ("CCSA") services from interstate terminal points 

to other points in the same state. As with GTE Sprint's net­

work, these facilities provided the capability of terminating 

communications both within and outside a state, and there was 

no practicable way in which to segregate the two. In affirming 

the FCC's decision, the court of appeals held that the FCC may 

properly regulate facilities used both for interstate and in­

trastate communications to the extent it proves "technically 

and practically difficult" to separate the two types of commu­

nications. 567 F.2d at 86. See U.S. Department of Defense v. 

General Telephone Co., 38 F.C.C.2d 803, aff'd sub nom. St. 

Joseph Telephone and Telegraph Co. v. FCC, 505 F.2d 476 (D.C. 

Cir. 1974); AT&T-TWX, 38 F.C.C. 1127 (1965). 
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•
 
These precedents for federal jurisdiction over 

•
 intermixed intrastate and interstate facilities and services
 

•
 

are not limited to the FCC and the federal courts. State prec­

edents are in accord. In Southern Pacific Communications Com­

pany v. Oklahoma Corporation Commission, 586 P.2d 327 (Sup. Ct.
 

•
 

Okla. 1978), the Supreme Court of Oklahoma reversed a decision
 

of the Oklahoma Corporation Commission and held that the state
 

commission lacked jurisdiction over intrastate private lines
 

•
 

which were designed to interconnect with an interstate network.
 

The court held that FX facilities were subject to the FCC's ju­


risdiction even though they were capable of being used for both
 

interstate and intrastate communications. There, the inter­

•
 
state capability was sufficient to confer FCC jurisdiction ir ­


respective of predominant usage. As the court stated,
 

"no matter how frequently or infrequently a 
subscriber places interstate calls, he is 
entitled to have the conditions placed on 
access to the interstate phone system mea­

• sured by federal standards of reasonable­
ness •... " 

586 P.2d at 333. 

As the above review of the case law indicates, where 

• federal and state regulation of intermixed interstate and in­

trastate services or facilities conflict, federal regulation 

must preempt state regulation. The Commission's decision to 

• restrict interexchange carriers' abilities to presubscribe cus­

tomers when certain network capacity limitations exist, clearly 

• 37 



•
 

• 
conflicts with federal policies, because it is impossible to 

presubscribe a customer separately for interstate and intra­

state purposes. Under these circumstances, federal regulation 

must govern. 

• CONCLUSION 

For the foregoing reasons, this Court should reverse 

the Florida Public Service Commission's decision: (1) to es­

• tablish toll monopoly areas; and (2) to limit the presub­

scription rights of carriers offering interstate and intrastate 

services in Florida. 

• Dated:	 New York, New York
 
March 20, 1985
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