


light of the absence of a mandated weighing process in either
the enabling legislation or the guidelines themselves. Thus,
Respondent again submits that where the trial judge has set
forth at least one permissible reason for departure, the
presence of one or more impermissible reasons should not
militate against affirmance.

Petitioner, on the other hand, asserts that this Court
should adopt a per se rule of reversal when permissible as
well as impermissible reasons are relied upon by the trial
court for departure since the reviewing court is not in a
position to determine to what degree the trial court's reliance
on the impermissible reasons influenced the extent of his
departure. In short, Petitioner argues that in addition to
the propriety of departure, the appellate courts should also
review the extent of the departure.

As noted above, the Fifth District refused to second-
guess the trial judge's '"continuing belief" in the propriety
of a departure even though some, but not all, of the reasons
relied upon were impermissible. But more importantly, that
court has emphatically refused to become involved in appellate
sentencing--a practice suggested by Petitioner's position
that the extent of departure should be of interest to appellate
courts in carrying out their newly created duty of limited
sentencing review pursuant to Florida Statutes §921.001(5).

In Albritton v. State, supra, the court recognized

that the Florida sentencing guidelines place no restrictions
on a departure sentence, hence the only lawful limitation on

a departure sentence is the maximum statutory sentence
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authorized by statute for the offense in question. 1Id. at

9 F.L.W. 2089. Subsequently, in Whitlock v. State, So.2d

___ (Fla. 5th DCA 1984), 9 F.L.W. 2390, the trial court
departed from the presumptive sentence and imposed a sentence
of five years imprisonment. The Fifth District found that
the reasons given by the trial court justified departure and
affirmed holding:

Once their exists clear and convincing reasons
to depart from the guidelines, we do not think
the appellate courts have jurisdiction to
review the extent of departure, so long as the
length of the sentence is one permissible under
the criminal statutes. Since Whitlock's crime
for which he was convicted carries a maximum
sentence of five years, we must affirm.

Id. at 9 F.L.W. 2390.
The foregoing decisions are consistent with this

Court's decision in Banks v. State, 342 So.2d 469 (Fla. 1976),

holding:

this Court has long been committed to the
proposition that if the sentence is within the
limits prescribed by the Legislature, we have
no jurisdiction to interfere.

Id. at 470. Accord Brown v. State, 13 So.2d 458 (Fla. 1943),

Weathington v. State, 262 So.2d 724 (Fla. 3d DCA 1972), cert.

denied, 265 So.2d 330 (Fla. 1972), cert. denied, 411 U.S.

968 (1973). Furthermore, the absence of provision for
appellate review of the extent of departure where the
Legislature specifically provided for appellate review of
the Erbgrietz of departure, Florida Statutes §921.001(5),
serves as a clear indication that the Legislature intended
that the trial court's exercise of its inherent sentencing
discretion should remain inviolate in terms of appellate
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interference, once a departing sentence had been determined
to have been imposed in conformity with the requirements of
Fla.R.Crim.P. 3.701. Respondent therefore contends that
although Florida Statutes §921.001(5) and §924.06(e) provide
for appellate review of sentences imposed without the guide-
lines range, if properly preserved, such reveiw must
necessarily be limited to evaluation of the trial court's
conformity to the procedures for departure pursuant to Fla.
R.Crim.P. 3.701, and should not be extended to matters which
have been consistently held to be not subject to appellate
review. In sum, once a valid reason for departure has been
found, appellate inquiry.ceases.

Additionally, Petitioner's reliance on Hendrix v.

State, 455 So.2d 449 (Fla. 5th DCA 1984), Bogan v. State,

supra, Dorman v. State, So.2d (Fla. 1st DCA 1984),

9 F.L.W. 1854, Higgs v. State, supra, and Davis v. State,

____So0.2d ____ (Fla. 4th DCA 1984), 9 F.L.W. 2221, for the
proposition that the magnitude of departure is a proper
subject of appellate scrutiny, is misplaced. Neither the
Higgs nor the Hendrix opinions contain any language remotely
indicating that an appellate court should review the extent
of departure.

In Dorman v. State, supra, the court held:

Moreover, we do not consider the seven-year
sentence to be clearly excessive. Dorman
was convicted of a violation of section
800.04, which carries with it a maximum
penalty of fifteen years incarceration under
section 775.082(3)(¢), Florida Statutes.

Id. at 9 F.L.W. 1855. Respondent submits that rather than
mandating review of the extent of departure, the foregoing
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language is merely a rejection of the appellant's contention
that the sentence was excessive since the sentence imposed
was within statutory parameters and thus lawful. This is
especially so in light of the court's recognition that the
sentence was imposed pursuant to the Mentally Disordered Sex
Offender Act and therefore Rule 3.701 did not apply. See
Dorman v. State, So.2d _ (Fla. 1lst DCA 1984), 9 F.L.W.

2191, On Motion For Rehearing.

Concerning Bogan v. State, supra, the language relied

upon by Petitioner, upon Motion for Clarification filed by
the State (A 6-8), was modified to read as follows:

We do not agree with Bogan that the departure
herein was excessive. The sentence imposed
was within the statutory limits. (Emphasis
added).

(See A 9-14). Consequently, it is evident that the Bogan court
rejected the position that the extent of departure should be
subject to appellate review. 1In all fairness to opposing
counsel, there is no way he could have been aware of the
above-noted modification since it was not reported in either
Florida Law Weekly or the Southern Reporter, a circumstance
which was confirmed by undersigned counsel in a conversation
with Deputy Clerk, Karen Roberts, of the First District Court
of Appeal, on December 17, 1984.

Lastly, with respect to Davis v. State, supra,

Respondent submits that the Fourth District's concern that
unacceptable reasons may have affected the extent of departure,
rather than justifying review of the extent of departure,

demonstrates precisely why the notion should be rejected.
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‘ The court specifically stated that it was speculating that the

unacceptable reasons may have affected the extent of departure
(Emphasis added). Id. at 9 F.L.W. 2221. 1t is well settled
that reversible error cannot be predicated upon mere conjecture

on the part of the reviewing court. Sullivan v. State, 303

So.2d 632, 635 (Fla. 1974). Consequently, this Court should

not now countenance appellate speculation as a basis for

reversible error nor should it condone appellate review of

a matter traditionally and currently beyond the jurisdiction

of the appellate courts.

Moreover, Respondent notes that Petitioner's analogy

to probation revocation cases in support of his position on
. appellate sentencing was found unpersuasive by the Fifth

Distriet and should likewise be rejected by this Court. See

Albritton v. State, supra, footnote 3, where the court stated:

For an argument by analogy the defendant cited
Jackson v. State, 449 So.2d 309 (Fla. 5th DCA
‘T98%4), which relates to the revocation of
probation for multiple violations some but

not all of which are disapproved on appeal.
However, many cases affirm without remand a
revocation of probation based on any valid
violation charge although on appeal other
violation charges are found not to be
supported in law or fact. See, e.g., Cikora
v. State, 450 So.2d 351 (Fla. 4th DCA T98%4).
This court has previously affirmed without
remand where a departure sentence is based

on insufficient reasons as well as sufficient
ones, see Higgs v. State, No. 84-113 (Fla. 5th
DCA September 6, 1984) [9 FLW 1895]. Cf.,

Young v. State, No. AX-1 (Fla. 1st DCA August
24, %935) [9 FLW 1847].

Id. at 9 F.L.W. 2089.
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Similarly unpersuasive is Petitioner's reliance
upon Minnesota Supreme Court cases interpreting that state's
sentencing guidelines scheme. The Minnesota high court, unlike
the appellate courts of this State, has exhibited a marked
penchant for appellate sentencing as evidenced by its routinely
expressed concern that a departing sentence should not exceed
some vague arithmetic multiple of the presumptive sentence.

See State v. Evans, 311 N.W.2d 481 (Minn. 1981), an upward

departure should not exceed double the presumptive sentence

length; State v. Stumm, 312 N.W.2d 248 (Minn. 1981), upheld

a departure 3 1/2 times greater than the presumptive
sentence even though the court had adopted a general upper
departure limit of double the presumptive sentence; State

v. Martinez, 319 N.W.2d 699 (Minn. 1982), we reduce the

defendant's prison term from 150 months to 90 months, which

is twice the maximum presumptive sentence; State v. Norton,

328 N.W.2d 142 (Minn. 1982), the decision which we must
make is whether this is one of the extremely rare cases in
which more than a double departure is justified; State v.
Shiue, 326 N.W.2d 648 (Minn. 1982), we conclude that the
trial court was justified in departing from the presumptive
sentence beyond doubling to the 3.4 times herein imposed;

State v. Partlow, 321 N.W.2d 886 (Minn. 1982), we therefore

conclude that the aggravation of the presumptive sentence
should fall within the doubling limitation expressed in

State v. Evans, 311 N.W.2d 481 (Minn. 1981), rather than

the expanded limitations propounded in State v. Stumm, 312

N.W.2d 248 (Minn. 1981).
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Respondent notes that an additional point warranting
rejection of Minnesota authority on this issue is the fact
that neither the Lesiglature in enacting Florida Statutes
§921.001 nor this Court in promulgating Fla.R.Crim.P.

3.701, chose to establish some arbitrary muitiple of the
presumptive sentence as a permissive range of departure--~
evidently satisfied that the maximum penalties prescribed
by the Legislature coupled with the reasoned exercise of
judicial discretion, which has guided trial judges in their
sentencing function since the inception of the Republic,
sufficiently protects criminal defendants from subjection to
the imposition of outrageous sentences. Additionally, the
lower court and the Fifth District have refused to follow
Minnesota authority for purposes of resolving other issues

arising in guidelines litigation. See Bogan v. State, supra;

Hendrix v. State, supra. Consequently, this Court should

likewise reject Minnesota authority as persuasive in resolving
the instant issue since the Legislature has not made provision
for review of the extent of departure and prior decisions of
this Court indicate that such review would be improper if
the sentence imposed is within statutory limits.

Finally, Respondent takes exception to Petitioner's
representation that the lower court, in Case No. AW-337,
found only one of the eight reasons relied on by the trial
judge to be permissible (PB 16). As Respondent reads the
lower court's opinion, it found that the trial court's

reference to multiple victims was factually incorrect;l

1 case No. AW-329 involved multiple victims so it is
assumed that the trial judge must have confused the two



that the reference to absence of pretense of moral or legal
justification was inappropriate to the particular crime; and
that the reference to need of correctional and rehabilitative
treatment was so vague as to be both unclear and unconvincing
(A 4,5). These were the only reasons rejected by the lower
court and Respondent maintains that such rejection was improper
because each reason was rationally related to sentencing,

Lockett v. Ohio, supra, and was not precluded from consideration

by Fla.R.Crim.P. 3.701(d)(1l1). See also Higgs v. State, supra,

footnote 3.

While not supported by the record in Case No. AW-337,
the involvement of multiple victims was clearly a circumstance
of the offense in Case No. AW-329, and was therefore properly
considered by the trial judge as a factor supporting departure
in that case. Similarly proper was the trial judge's finding
that Petitioner demonstrated no pretense of moral or legal
justification for the commission of the offenses. The lower
court's finding that consideration of this factor was inappro-
priate simply cannot stand in view of the fact that the absence
of moral or legal justification has been recognized as an
element of an aggravating factor in capital cases. Florida

Statutes §921.141(5)(i). Cf. Jent v. State, 408 So.2d 1024

(Fla. 1981), cert. denied, 457 U.S. 1111 (1982); 0'Callaghan

cases concerning this factor since both cases were before

him for sentencing at the same time (A 3). The trial court's
reliance upon the involvement of multiple victims was factually
supported and thus proper in Case No. AW-329.
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v. State, 429 So.2d 691 (Fla. 1983); Cannady v. State, 427

So.2d 723 (Fla. 1983). Lastly, the need for rehabilitative
treatment afforded by a penal facility and concomitantly an
offender's amenability thereto has been recognized as a

valid reason for departure, Higgs v. State, supra, and is

consistent with the United States Supreme Court's decision

in Lockett v. Ohio, supra, and the Legislature's recognition

that such factor may be properly considered by the trial
judge in sentencing. See Florida Statutes §921.005. 1In
any event, only three of the eight reasons relied on in
Case No. AW-337 were found to be impermissible and two of
the eight reasons relied on in Case No. AW-329 were found
impermissible (See footnote 1, infra).

Based upon the arguments advanced above and the
authority cited in support thereof, the lower court correctly
upheld the departures since it found that the trial court
relied upon valid reasons in both cases, notwithstanding the
presence of impermissible reasons. This is not to suggest
that the determination of the validity of a departure should

be reduced to a '"mumbers game''. See State v. Dixon, 283

So.2d 1, 10 (Fla. 1973), where this Court recognized that the
capital sentencing procedure is not a mere counting process.
The lower court could have properly affirmed even if it found
only one reason advanced by the trial judge was permissible.
Accordingly, the lower court's decisions in Case Nos. AW-329

and AW-337 should be affirmed.
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CONCLUSION

This Court, in answering the question certified by
the lower tribunal must necessarily determine what constitutes
clear and convincing reasons for departure and what standard
of review should be applied to sentencing guidelines cases.

Based on recent decisions of the district courts,

Weems v. State, supra, Manning v. State, supra, and Garcia v.

State, supra, the United States Supreme Court's decisions in

Lockett v. Ohio, supra, and United States v. Grayson, supra,

and the proscriptions found in Fla.R.Crim.P. 3.701, Respondent
contends that for purposes of departure, the trial court may
consider and rely upon any factor, concerning the nature and
circumstances of the offense as well as the defendant's
background, which is not precluded from consideration by Fla.
R.Crim.P. 3.701(d) (11).

Since the sentencing function has been traditionally
recognized as an area where the trial courts exercise discretion
which, until the advent of the guidelines, was almost wholly
unbridled, Respondent maintains that the only proper standard
of review is whether the trial court, in departing, abused its

discretion. Addison v. State, supra; Garcia v. State, supra;

Higegs v. State, supra; Albritton v. State, supra; Murphy v.

State, supra; Santiago v. State, supra. In applying this

standard of review, a well established appellate principle,

Savage v. State, supra, Martin v. State, supra, which has

been employed in substance in recent guidelines cases decided

by the district courts,'Bdgah v. State, Supra; Swaih‘v;*State,
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supra, Mitchell v. State, supra, Webster v. State, supra,

Albritton v. State, supra, and Higgs v. State, supra, dictates

that where a trial judge's departure from the sentencing guide-
lines is predicated upon at least one clear and convincing
reason and the sentence imposed is within the statutory
parameters for the convicted offense, the sentence must be
affirmed notwithstanding the presence of one or more
impermissible reasons.

While the results reached by the lower court in the
instant cases are consistent with the foregoing principles,
the lower court appears to have relied upon a rule predicated
upon a "weighing process'" akin to that employed in capital
cases. This rule should be rejected and replaced by the
principles set forth above because neither Florida Statutes
§921.001 nor Fla.R.Crim.P. 3.701 mandate the weighing of
statutorily enumerated aggravating factors vis a vis mitigating
factors for purposes of a departure determination.

Accordingly, the decisions of the lower court in the
cases sub judice should be affirmed and the certified question
answered as follows:

WHEN A TRIAL JUDGE'S DEPARTURE FROM THE

SENTENCING GUIDELINES IS PREDICATED UPON AT

LEAST ONE CLEAR AND CONVINCING REASON AND

THE SENTENCE IMPOSED IS WITHIN THE STATUTORY

PARAMETERS FOR THE CONVICTED OFFENSE, THE

SENTENCE MUST BE AFFIRMED NOTWITHSTANDING THE
PRESENCE OF ONE OR MORE IMPERMISSIBLE REASONS.
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