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PRELIMINARY STATEMENT� 

• Appellant, William Brooks, was the defendant at 

trial and will be referred to in this brief as the defendant 

or by his proper name. Appellee, the State of Florida was 

the prosecution at the trial level and will be referred to 

herein as the State. The record consists of one bound volume 

and will be referred to by use of the symbol "R". All emphasis 

is supplied unless the contrary is indicated . 

• 
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• As the Court has already indicated, I would 
request that my objection be a continuing one 
throughout the course of this trial and my 
Motion for a mistrial likewise be considered 
a continuous motion." (R-133-l35). 

The Court denied the motion and ruled that the evi­

dence would be admitted. (R-128-l32, 136). 

Deputy Ralph Johnson testified that he responded 

to The Yogurt Pump as the crime scene investigator and was 

unable to locate any latent fingerprints which he could read. 

(R-136-138). 

• 

Vance Frazier testified that he currently resided 

in Florida State Prison and that he knew William Brooks and 

identified him. (R-139-l40-). He also knows Joseph Henry Ford. 

(R-140). Frazier was serving a three year sentence for a differ­

ent armed robbery, (R-140), pursuant to an agreement he reached 

with the State Attorney's Office. (R-14l). That agreement called 

for him to testify against his co-defendant (Brooks) and he would 

receive three years on one armed robbery and immunity for all other 

charges he testified about. (R-14l). He further indicated he par­

ticipated in the armed robbery of The Yogurt Pump with both Brooks 

and Ford December 23, 1982. (R-142). Earlier on the day of 

the robbery, while at Ford's apartment, Ford carne up with the idea 

of robbing the Yogurt Pump. (R-143-l44). They used Brook's girl­

friend's car, (R-144-l45) and parked it near the Yogurt Pump on 

a hill. (R-145-l46). Willaim Brooks gave Frazier the gun they 

would use at Ford's apartment. (R-146). Once inside the store 
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• Brooks asked to use the restroom and went to check the back 

door. (R-148). Ford asked the young lady for some yogurt. 

(R-148). Frazier produced the gun after the cash register was 

opened. (R-149). Brooks then came back up front behind the 

counter and got money from the cash register and a pocketbook. 

(R-l49). Frazier then told the girl to get into the cooler which 

she did and everyone went out the back door. (R-150-l5l). They 

ran two blocks to the car, drove to Brooks' girlfriend's apart­

ment where the money was split up and everyone was driven home. 

(R-152-l53). 

• 
Frazier further testified about an armed robbery at 

Allen's Quick Pic on Miccousukee Road which occurred on November 

29, 1982, with Brooks and Ford. (R-154). On that occasion they 

drove Ford's car and it was Ford's idea to commit this robbery. 

(R-155). Brooks and Frazier went in first and Ford waited outside 

a while before coming in. (R-155). The gun Frazier used he had 

received from Brooks. (R-156). Brooks went to the cooler and 

brought some beer up to the cash register. (R-156). Once the re­

gister was opened Brooks went and got the money out of the register 

and out of a cigar box which was behind the counter on a shelf. 

(R-157). Brooks was not wearing any gloves during this robbery. 

(R-157). While the robbery was going on, Ford stayed outside 

and came in later. (R-157-l58-). The employees of the store were 

then told to lay down on the floor while the robbers left the store. 
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• (R-ls8-ls9). The money was split up and the gun was given back 

to Brooks. (R-159). 

On cross-examination Frazier testified he knew that 

• 

people convicted orr armed robbery usually get anywhere from 15 

to 25 to life in Leon County. (R-162-l63). He further testi­

fied that he committed at lease six armed robberies plus the one 

he pled to and he could have received seven life sentences. 

(R-163-l6s). One of the cases he was granted immunity on was the 

robbery at the Yogurt Pump. (R-165-l66). He felt Brooks was pretty 

sorry because Brooks didn't help him out and he was looking for a 

way to get back at Brooks as well as save his own skin. (R-166­

167). Frazier also stated he has been convicted of a felony 

three times. He testified that in Allen's Quick Pic case Ford 

was the lookout while in the instant cause he was not. (R-176). 

Rhonda Carlson testified that on November 29, 1982, 

she was employed at Allen's Quick Pic on Miccosukee Road when a 

robbery occurred. (R-179-l80). Two robbers came in, one brought 

some beer to the counter, the other walked around and approached 

the counter with the first one. (R-18l). Ultimately a third per­

son came in. (R-18l). A gun was produced by one man (apparently 

Frazier) one man went to act as a lookout (apparently Ford) and 

the third went behind the counter and got the money out of the 

register and a (cigar) box underneath the counter. (R-182-l83). 

Carlson pointed out Brooks as looking similar to one of the robbers 

but she could not be certain. (R-18s-l86). Carlson and Mr. Allen 

• 
were then told to lie on the floor and the robbers left. (R-186). 
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• 
She further testified that she felt the robbers used a real 

gun and they parted with the money out of fear of being shot. 

(R-187-l88). 

On cross-examination Carlson testified that she doesn't 

know where the cigar box the robber handled had been nor was she 

positive about her identifying Brooks as one of the robbers. (R­

189-190). 

Deputy John Livings testified that he took the known 

inked fingerprints of William Brooks on June 16, 1983. (R-190­

194). 

•� 

Doyle Woods, Jr., of the Tallahassee Police Depart­

ment testified that he went to Allen's Quick Pic on November 29,� 

1983, and processed that establishment for fingerprints. (R-199).� 

He developed one latent print from a cigar box lid which was lo­�

cated on a shelf underneath the counter, (an area not accessible� 

to a customer). (R-199-200). He compared that latent print with 

the inked fingerprint card recorded by John Livings and they 

matched. (R-203). 

On cross-examination Mr. Woods testified that he didn't 

know when that particular fingerprint was placed on the cigar box 

or now long it would stay there. (R-204-205). 

The State rested its case. (R-206). 

The Defense renewed its Motion for Mistrial based on 

the State's violation of Brady v. Maryland which was denied. 

(R-206-209). The defense moved for a mistrial on the basis of 

• 
a violation of the Williams rule for the introduciton of evidence 
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• 
of a separate and unrelated criminal episode. (R-209-2ll) . 

That motion was denied. (R-2ll). 

The defense rested without putting on any evidence, 

(R-2ll) and reviewed all motions. (R-2ll). All motions were 

denied. (R-2ll). The jury subsequently returned with a verdict 

of guilty of armed robbery. (R-264, 29). 

Motions for Judgment of Acquittal and for New trial 

were timely filed (R-33-35) and denied. (R-65). 

The Defendant was adjudicated guilty of armed robbery 

and sentenced to twenty years in the Department of Corrections, a 

sentence which departed from the recommended guideline sentence of 

3~ to 4~ years. (R-69). The reasons given for the departure were 

as follows: 

"First, that the commission of the offense did 
involve multiple victims. 

Secondly, there has been no pretense of moral or 
legal justification for the commission of the offense. 

Third, the Court feels and is of the view that this 
Defendant is in need of correctional rehabilitative 
treatment that can best be provided by commitment 
to a penal facility. 

Next, That he is engaged in a violent pattern of con­
duct which indicates a serious danger to society. 

Next, the sentence is necessary to deter others from 
the commission of similar offenses. 

Next, The emotional trauma suffered by these victims 
as well as their physical trauma was considered by the 
Court. 

Next, that there was participation with others in the 
commission of the offense . 

•� 
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• 
It's the final view of the Court that a lesser sentence 

is not commensurate with the seriousness of the Defendant's 
crime." (R-42, 69-70). 

The defendant objected to both the form and substance 

of the reasons given for going outside the guidelines. (R-7l-72). 

A Notice of Appeal was timely filed in the 1st District 

Court of Appeal. 

STATEMENT OF THE CASE 

The First District Court of Appeal filed its opinion in 

this case on October 9, 1984 and affirmed the defendant's conviction. 

However, the Court of Appeal did certify the following question 

deemed to be one of great public importance: 

WHEN AN APPELLATE COURT FINDS THAT A 

•� 
SENTENCING COURT RELIED UPON A REASON OR� 
REASONS THAT ARE IMPERMISSIBLE UNDER, 
FLA.R.CR.P. 3.701 IN MAKING ITS DECISIONS 
TO DEPART FROM THE SENTENCING GUIDELINES, 
SHOULD THE APPELLATE COURT EXAMINE THE OTHER 
REASONS GIVEN BY THE SENTENCING COURT TO 
DETERMINE IF THOSE REASONS JUSTIFY DEPARTURE 
FROM THE GUIDELINES OR SHOULD THE CASE BE 
REMANDED FOR A RESENTENCING . 

•� 
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• POINT I 

WHEN AN APPELLATE COURT FINDS THAT A 
SENTENCING COURT RELIED UPON A REASON 
OR REASONS THAT ARE IMPERMISSIBLE UNDER 
FLA.R.CR.P. 3.701 IN MAKING ITS DECISION 
TO DEPART FROM THE SENTENCING GUIDE­
LINES, SHOULD THE APPELLATE COURT EXAMINE 
THE OTHER REASONS GIVEN BY THE SENTENCING 
COURT TO DETERMINE IF THOSE REASONS JUSTIFY 
DEPARTURE FROM THE GUIDELINES OR SHOULD THE 
CASE BE REMANDED FOR A RESENTENCING. 

See also Young v. State, 445 So. 2d 551 (Fla. First 

District 1984). 

In the instant case the trial court departed from the 

recommended guideline which called for a 3~ to 4~ year 

• sentence and imposed the sentence of 20 years in the Depart­

ment of Corrections. The trial court cited the following 

reasons for its departure: 

"First, that the commission of the offense did involve 
multiple victims. 

Secondly, there has been no pretense of moral or legal 
justification for the commission of the offense. 

Third, the Court feels and is of the view that this De­
fendant, is in need of corcectional rehabilitative treat­
ment that can best be provided by commitment to a penal 
facility. 

Next, that he is engaged in a violent pattern of conduct 
which indicates a serious danger to society. 

Next, the sentence is necessary to deter others from the 
commission of similar offenses. 

•� 
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• Next, the emotional trauma suffered by these victims as 
well as their physical trauma was considered by the Court • 

Next t that there was participation with others in the 
commission of the offense. 

It's the final view of the Court that a lesser sentence 
is not commensurate with the seriousness of the Defendant's 
crime." (R-84-85-, 57). 

On review to the First District Court of Appeal the 

Appellate Court found only one of the 8 above stated reasons 

to be permissible, while the remainder were found to be i",­

permissible reasons for deviation from the recommended 

guideline sentence. 

In essence, the Appellate Court determined that the 

trial Court's prepared list containing a "shopping list" of 

aggravating and mitigating factors failed the "clear and 

• convincing" test . 

The Appellate Court, however, did not reverse or remand 

for re-sentencing to the trial Court, because "[i]t was 

satisfied that eliminations of these impermissible reasons 

from deviation would have no effect upon the trial judge's 

sentencing decision." See Brooks v. State, AW-337 Appendix: 

Opinion of First District Court of Appeal, filed October 9, 

1984. 

First, Brooks would assert that the above conclusion is 

pure guesswork and unsupported conjecture on the part of the 

Appellate Court. Additionally, such a conclusion is not 

relevant to the question posed herein. 

• The trial court, under the applicable rules, may impose 
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• 
a sentence departing from the guidelines and of course state 

its reasons for doing so; however, if the reasons used are 

later deemed impermissible it is apparent that an Appellate 

Court would not actually be able to determine whether, and to 

what extent, the trial judge was influenced by the impermissible 

reasons in its determination of how much its departure from the 

sentencing guidelines would have been. 

In other words, application of the harmless error rule 

should not be allowed; if the sentencing judge applies an 

impermissible reason or a number of them as in the instant 

case, it is not possible to make a determination that such error 

is harmless, even though there may be one or more permissible 

reasons. 

• The question should be, did the trial court's application 

of impermissible reasonsf~ the deviation add to the de­

parted sentence? and if so, how much? 

In Watts v. State, 410 So. 2d 600 (First District Court 

of Appeal 1982) the Appellant appealed the trial court's 

Order revoking his probation on a violation of certain cond­

itions; the state, however, was not able to prove a violation 

of one of the conditions and later dismissed that particular 

charge of violation. 

The Appellate Court held that "a finding of a violatio~ 

of that condition as reflected in the written order of re­

vocation was error." Id. at 601. Additionally, the Court 

• 
went on to state that "we are unable to determine, however, 

whether the trial judge would have revoked probation and 
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imposed the same sentence without a violation of the condition 

• [4] and must reverse the order of revocation and remand this 

cause to the trial judge for such redetermination as may be 

warranted." rd. See also, Clemons v. State, 388 So. 2d 639 

(Fla. 2d DCA 1980). 

Brooks then would submit that even though revocation of 

probation and guideline sentencing departures are two different 

areas of law, due process principles require the same or very 

similar treatment. 

• 

The defendant respectfully states that this Court should 

not apply the principles of the harmless error rule as the 

First District Court of Appeal did when it did not reverse 

the sentence of the trial judge when it applied the imper­

missible reasons for its great departure from the sentencing 

guidelines. 

Furthermore, in Davis v. State, So. 2d , (Fla. 

1st DCA 1984) 9 FLW 221 the court stated the following in 

reference to impermissible reasons for departing from the 

recommended guideline sentence: "That if there are some 

acceptable clear and convincing reaSOl.S for aggravation, 

unacceptable ones are surplusage. Nonetheless, we must 

speculate that the profusion of unacceptable reasons in this 

case may have affected the extent (emphasis added) of the 

departure. Here we have both acceptable and unacceptable 

reasons for departure. To us, it appears more equitable to 

• 
reverse and remand for resentencing, especially since the 

trial judge erroneously contemplated parole by retaining 
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• 
jurisdiction over a third of the sentence. Cynics may observe 

that a trial judge upon remand will simply decree the same 

enhanced punishment for the acceptable reasons. Maybe so, and 

maybe he should. However, he may not and if the last is 

possible, simple justice requires that the defendant have his 

day in Court." See also, Higgs v. State, 455 So. 2d 451 (5th 

DCA 1984). 

• 

Therefore, Brooks submits that trial court judge's failure 

to enter a proper order stating clear and convincing reasons 

for its departure from the guideline sentence is reversible 

error. In short, the only remedy in accordance with due 

process of law should be the vacating of the sentence and the 

remand for a re-sentencing in accordance to the principle 

of law . 

In conjunction with the argument as stated above, the 

extent of departure from the recommended guidelines should 

be reviewed to assure that the term of the departures should be 

relevant to the reasons for the listed aggravationf. Under the 

guidelines, there is no parole and thus, the length of de­

parture should be reviewed by the Appellate Courts. 

In other words, Appellate review should not be limited 

solely to the initial decision to depart from the guidelines. 

Additionally, the extent of the departure should be the subject 

of Appellate review. The defendant would submit that it must and 

should be. 

• 
It cannot be reasonably determined by this Court that the 

existence of impermissible reasons as applied by the trial 
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court in its sentencing decision is irrelevant to the length 

of the sentence imposed; to hold as such would be to state 

that the Appellate Courts could apply the harmless error rule 

which as previously indicated would appear to be a task beyond 

the Appellate Court's power. 

In State v. Norton, 328 N. W. 2d 142 (Minn. 1982), the 

Defendant was convicted of kidnapping and the trial judge later 

imposed a sentence that was (3) three times the presumptive 

sentence under a guideline system similar to ours. The 

Minnesota Supreme Court stated the following: 

The remaining issue is whether these� 
aggravating circumstances were sufficiently� 
aggravating to justify a durational departure� 
of three times the presumptive sentence.� 

The decision which we must make is� 
whether this is one of the extremely rare� 
cases in which more than a double durational� 
departure is justified. There is no easy­�
to-apply test to use in making this decision,� 
and there is no clear line that marks the� 
boundary between "aggravating circumstances"� 
justifying a double departure and "severe� 
aggravating circumstances" justifying a� 
greater than double departure. In the final� 
analysis, our decision whether there were� 
"severe aggravating circumstances" must be� 
based on our collective, collegial experience� 
in reviewing a large number of criminal� 
appeals from all the judicial districts. It� 
is a decision which must be influenced by the� 
knowledge that if durational departures of� 
greater than two times the presumptive sen­�
tence are too easily allowed, the aims of the� 
Sentencing Guidelines, of achieving uniformity� 
of sentencing and of keeping the prison popula­�
tions at a manageable level, could be under� 
minded.� 

In essence, the Minnesota Supreme Court has supported the 

correct position that the existence of impermissible reasons for 

a departure from the recommended guideline sentence is relevant 
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• 
to the length of departed sentences. See also, State v. Shiue, 

326 N.W. 2d 648 (Minn. 1982); State v. Parlow, 321 N.W. 2d 

886 (Minn. 1982) state v. Martinez, 319 N.W. 2d 699 (Minn. 

1982); State v. Stumm, 312 N.W. 2d 248 (Minn. 1981); and 

State v. Evan, 311 N.W. 2d 481 (Minn. 1981). 

The law cited above does not in particular address the 

use of impermissible reasons, however, it does clearly 

establish the principle that the length of departed sentences 

must be the subject of appellate consideration. 

• 

Brooks submits that the use of impermissible reasons is 

definitely relevant to the length of departed sentences and 

should be subject to appellate review. See also, Hendrix v. 

State, So. 2d. (Fla. 5th DCA 1984) 9FLW 1697) (Rule 

3.70l(d) (11); Bogan v. State, So. 2d (Fla. 1st DCA 

1984) 9FLW 1706 ("We do not agree. that the departure 

herein was excessive, in view of the factual circumstances 

of this case."); Dorman v. State, So. 2d (Fla. 

1st DCA 1984) 9FLW 1854 ("We do not consider the seven year 

sentence to be clearly excessive"). 

Defendant would therefore submit that the principle of 

review of the term of departures should be expressly adopted 

and applied to the defendant in the instant case. 

As in Young v. State, 455 So. 2d 551 (Fla. 1st DCA 1984), 

the defendant submits that when reasons for departure are 

rejected on appeal, the only remedy in accordance with due 

• Process of law, a remand for resentencing is mandated. 
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• 
In Young, supra, the Court found all aggravating reasons 

listed by the trial court to be invalid except one and said; 

[W]hen the reason is mired in the 
confusion revealed by this record, it 
is impossible to determine whether the 
trial judge would have come to the same 
conclusion for this reason alone. 

The above stated reasoning applies in the instant 

cases just as much. 

It is total especulation to stateunequivocabJy that 

the trial court's decision to depart would not have been 

affected if it had known that only one out of the 8 reasons 

for departure was valid; it is equally impossible to ascertain 

what the extent of departure, if any, would have been 

without the impermissible reasons. 

• For all of the foregoing reasons the sentence should 

be reversed and remanded . 

•� 
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• CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing has been 

furnished by u.S. ~lail to the Honorable Jim Smith, Attorney 

General, The Capitol, Tallahassee, FL 32301 this 4th day of 

December, 1984. 
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