


It is indeed true that the Respondent is a judgment debtor.
It is additionally true that he neither has the means nor abi-
lity to do more than he has at the present time to satisfy
those judgments or arrange for their payment. (T.53-55).

Presently, and for some time the Respondent has paid
Internal Revenue $184.00 per month towards his income and tax
arrears and although there is still an indebtedness outstand-
ing, the Respondent has managed to significantly reduce his
outstanding balance.

The Respondent's net take home pay is $333.00 per week.
(T.54). After deducting from that amount his IRS payment of
$184.00 per month, the Respondent's effective weekly take home
pay is approximately $280.00. It is obvious that after making
allowances for reasonable living expenses, the Respondent is
simply financially unable to pay or make payments on the
balance of his judgments.

This is not a case where one is indebted and although
having the ability to pay his debts refuses to do so or other-
wise secretes his assets to avoid collection. No one, includ-
ing the Bar, suggests that the Respondent either has the assets
or the ability to pay more towards his judgments than he is
presently doing. The Bar's position therefore, would essen-
tially leave the Respondent in the impossible position of
denying him reinstatement until he "comes to grips" (T.124)
with his judgments when it is conceded by all that he hasn't

had the ability to do so during the past five and one-half
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years of his suspension and absent a radical change in his
earning capacity, will have little if any potential to do so in
the future.

The latter foregoing observations were aptly discussed by
this Court many years ago in PETITION OF STALNAKER, 9 So.2d 100
(Fla. 1942). Stalnaker had been suspended from the Bar in con-
nection with certain funds owing to a client, his reinstatement
considered upon repayment of same. He eventually settled the
indebtedness for approximately 1/10th the amount of the judg-
ment. In response to Stalnaker's petition for reinstatement, a
circuit court commission argued that the settlement was inade-
quate.

The trial judge who sat as a referee and recommended
reinstatement cited and quoted numerous cases relevant to the
issue of restitution, an example of which appears below, to
wit:

"We do not attach very much importance,
as a rule, to the matter of restitution,
because that may depend more upon financial
ability or other favoring circumstances than
repentance or reformation. A thoroughly bad
man may make restitution, if he is able, in
order to rehabilitate himself and regain his
position in the community; and a thoroughly
good man may be unable to make any restitu-
tion at all. Repayment of the money wrong-
fully withheld is eminently proper, and
especially so if done from a good motive,
but it does not absolve the crime, or, in

itself, prove that the offender is inherently
a better man." Id. at 102

With regard to the judge's recommendation of reinstatement

and the authorities he cited in support thereof, particularly
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with regard to restitution in STALNAKER, supra, this Court

. said:

"It was Judge Sandler's views that resti-
tution meant the payment according to the
extent of one's financial ability to pay. This
rule is sanctioned by the weight of authority.
"[1,2] If we hold that restitution must
precede reinstatement, then a strong probability
exists that the petitioner's suspension is per-
manent, which was not intended, and he is there-
by forever precluded from resuming the practice
of law; if restitution precedes reinstatement,
then we withhold the usual reward given to a
fellow citizen for exemplary living; although
the citizen may possess a contrite conscience
and diligently strive to atone for the error of
the past, but for the lack of money with which
to make restitution he is branded as morally
unfit to practice law; the doors of the temple
of justice under such a ruling is forever closed
to him. Such a rule is not only harsh or severe
but unworkable. The more reasonable and just
. rule, which is sustained by the weight of autho-
rity, is to the effect that restitution in full
need not necessarily precede reinstatement; that
restitution means payment to the extent of one's
ability to pay, honestly and fairly made. The
latter rule was applied to the facts in contro-
versy by Judge Sandler and we hereby hold that
his conclusion is correct." 1Id at 104.

The foregoing comments of this Court express and summarizes
far more eloquently and poignantly the Respondent's response to
the Bar's objection regarding his reinstatement. Surplusage
aside, to follow the Bar's path to its logical conclusion would
ban the Respondent from the practice of law for years, perhaps
a lifetime, declaring him morally or otherwise unfit to prac-
tice because he has no money to pay his judgments. On the one
hand the Bar presses for the Respondent's financial stability

and on the other seeks to deny him the ability to do so.
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The Referee conditioned the Respondent's reinstatement upon
his forfeiture to attack or attempt to set aside any of his
judgments or to eliminate them in bankruptcy. Implicit in the
Referee's recommendation was his recognition of the principles
announced by this Court in STALNAKER, supra. The Referee took
notice that the Respondent had reasonably done as best he could
to deal with his judgments, that are in the aggregate far
beyond his reach at the present time; and that to delay his
reinstatement until he is able to pay, settle or otherwise make
arrangements to pay them was unnecessary, unrealistic and a
burden disproportionate to the circumstances. The Referee no
doubt believed, that in time as the Respondent's fortunes
changed for the better as the result of his reinstatement, that
he would within the limitation of his expenses and income be in
a position to resolve some if not all of his judgments and that
he would do so.

One can hardly argue that the condition imposed by the
Referee is of little consequence. Bankruptcy has been resorted
to by our citizenry as a last resort measure to relieve them-
selves of financial indebtedness and instability, including no
doubt, many fine, ethical and morally fit attorneys. 1Indeed,
as this Court considers the Respondent's petition for rein-
statement, it would hardly be presumptuous to contemplate how
many attorneys in this State, who are considered fit to prac-
tice law, are burdened with debts and judgments arising from

improvident investments, inability to repay borrowed funds or
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from circumstances not planned, devised or schemed.

. The Respondent respectfully submits, that this Court should
be guided by the balanced doctrine approved in STALNAKER,
supra. The Respondent having demonstrated his rehabilitation
during the past five and one-half years should not be denied
the opportunity to resume the practice of law by reason of his
lack of money to accommodate all of his judgments. Had he pro-
mised his creditors more than he has done, it would have been a
promise financially impossible to fulfill, and to that extent
would have subjected him to as much criticism as has otherwise
been voiced. He has made payments within the limitations of
his purse. ©No judgment has been entered against him as the
result of of any conduct or transaction during the five and

. one~half years of his suspension. To require more of the
Respondent at this time or at any time in the immediate future
is for all practical purposes a sentence of suspension beyond
the good of reasonable rehabilitation and the reasonable means

to that end.

POINT III

WHETHER IN APPLYING A CASE BY CASE
STANDARD, PETITIONING ATTORNEY
ALAN SILVERSTEIN SHOULD BE RE-
QUIRED TO TAKE THE BAR EXAMINATION
The Respondent respectfully disagrees with the Bar's posi-
tion, that as a condition to reinstatement, he should be

required to take the Florida Bar Examination.
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The testimony presented before the Referee with regard to
the Respondent's employment during the last three years as well
as his familiarity with Florida law established the following
uncontroverted facts:

For the past three years the Respondent has been employed
as a paralegal/legal assistant/research clerk with the law firm
of Schwartz, Steinhardt, Weiss & Weinstein, formerly known as
Schwartz, Klein, Steinhardt, Weiss & Weinstein. Mr. Klein, who
was one of the senior partners of the Schwartz, Klein law firm
and for whom Mr. Silverstein worked prior to Mr. Klein's sepa-
ration from Mr. Schwartz is a board certified civil litigation
attorney, a former member of the Board of Governors of The
Florida Academy of Trial Lawyers, a former member of the Board
of Ethics Committee of The Dade County Bar Association and
Florida Bar and a former chairman of one of the Grievance
Committees of the Eleventh Judicial Circuit. He has been
admitted to the practice of law in Florida since 1963. (T.7)

Mr. Schwartz, for whom the Respondent also worked during
his association with Mr. Klein and for whom the Respondent
still works, has been a practicing attorney for 22 years
(T.18), is certified in the civil practice of law, a member of
The Florida Academy of Trial Lawyers and formerly served on the
Board of Directors of The Florida Academy of Trial Lawyers.
(T.19)

Based upon their foregoing qualifications, it is clearly

evident that both Mr. Schwartz and Mr. Klein are able and
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competent attorneys who have earned the professional esteem of
their peers. It is similarly true that with their level of
competence andd expertise, they have more than an adequate and
reliable foundation to evaluate and judge the competency of an
attorney such as the Respondent, who has worked directly under
them on a daily basis as a legal assistant for two years in the
case of Mr. Klein and three years in the case of Mr. Schwartz.
Both Mr. Klein and Mr. Schwartz described the Respondent's
work and ability as follows:
MR. KLEIN:
*. . . his services were outstanding.

. « . Alan performed just outstandingly for

us and beyond all of my expectations." (T.1l0)

I can't think I can say enough of what Alan

has done in the two years that he has been
with us." (T.1ll)

MR. SCHWARTZ:

". . . he would come in at night, he
would come in on weekends, on Saturdays; and
if we'd be working Sunday, and there was no
expectation of more pay for it, it was just
him putting all of his time and effort to
rehabilitate himself. . . ."

"I have found Alan to be applying himself
fully. If he gets back in the Bar, we will
hire him as an associate in our law firm."
(T. 21, 22)

Additionally, the Respondent testified that in the past
three years he has read every advance sheet and Florida Law
Weekly and has helped research numerous briefs and legal
memorandums. (T.57, 58). Letters from members of the Bar who
have known the Respondent in the past and which are part of the
record (T.56, 57, composite Exhibit D-6), indicate his past

reputation to be that of a competent attorney.
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The foregoing testimony and evidence unquestioned and
uncontroverted by the Bar at the Respondent's reinstatement
hearing, demonstrates by competent, substantial and convincing
evidence that the Respondent is as abreast of the law in
Florida as would any other competent Florida attorney. It is
difficult to imagine who would be in a better position to judge
the Respondent ability and competence than two such long stand-
ing members of the Bar as Mr. Schwartz and Mr. Klein - attor-
neys, who without equivocation have corroborated the Respon-
dent's dedication, ability and competence.

It is somewhat difficult to understand the Bar's state-
ment that the Respondent's employment as a legal assistant for
three years does:

", . . not sufficiently test his com-
petency to practice law."

Admittedly, if the Respondent was by profession a paralegal
and not an attorney he would certainly not be qualified to
practice law. However, this is a case which involves a man who
was an attorney for sixteen years prior to his arrest and
enjoyed a reputation as a competent attorney, which brings us
to another aspect of the Bar's concern with the Respondent's
competency.

The Bar asserts that since the Respondent was a drug addict
and obviously incompetent in 1979, the "possible" period of the
incompetency which may result from such a condition "could”

extend far before that date. Such an observation or concern



although understandable in a general sense, is, under the cir-
cumstances speculation which the Respondent's present level of
competency beguiles. Indeed, during the last half of 1979, the
Respondent's drug usage had developed into addiction and inter-
fered with his ability to practice law. And, it might be fair

to surmise that a period of time immediately prior to mid 1979,

the Respondent's competency was impaired because his cocaine
usage was then rapidly progressing into addiction. But there
is certainly no evidence to indicate that the Respondent's
prior cocaine usage compromised his ability and competency for
the better part of his sixteen years as a member of the Bar.
Had the Respondent drug usage so effected his competency it is
highly unlikely that he would have ever again been able to
resurrect his ability to its present level. It is certainly
evident from the record that whatever temporary lapse in profi-
ciency may have resulted from the Respondent's addiction has
been more than rectified by his conscientious and diligent work
and research for the past three years.

The cases cited by the Bar in support of its argument
are factually totally dissimilar from the Respondent's situa-
tion and offer no sound basis to require him to take the
Florida Bar Examination.

THE FLORIDA BAR In Re: WARREN, 408 So.2d 223 (Fla. 1981)
referred to in the Bar's brief at page 7, makes no mention of
Mr. Warren having to take the Florida exam and was obviously

inadvertently cited by the Bar for that proposition. Indeed,
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as noted below, Warren actually held otherwise. THE FLORIDA
BAR v. DAVIS, 397 So.2d 690 (Fla. 1981), no doubt intended to
be cited rather than WARREN, supra, did involve an attorney who
was ordered to take the Bar exam notwithstanding that he had
been employed during his disbarment as a paralegal. However,
under the facts of DAVIS, supra, it is understandable why this
Court felt such a requirement necessary. Davis had been dis-
barred in 1964. The Court's opinion is dated 1981. During
that time Mr. Davis had been employed as a paralegal in
Alabama. Davis, therefore, had had no exposure to Florida law
for almost sixteen years and clearly would have been hard
pressed to demonstrate that he was competent to practice law in
Florida without completing the Bar exam.

THE FLORIDA BAR v. BARKET, 424 So.2d 752 (Fla. 1982), cited
at page 7 of the Bar's brief, involved an attorney suspended
from the Bar for approximately six years, who, during that
period had had some minimal contact with attorneys and had wit-

nessed a few trials. He had only occasionly read advance

sheets and during his suspension was primarily engaged in the

business of a home improvement contractor.

The factual dissimilarity between DAVIS and BARKET, supra,
with the Respondent is compelling. RASHER, WARREN, supra and
THE FLORIDA BAR In Re: EFRONSON, 403 So.2d 1305 (Fla. 1980),
represent cases factually similar to the Respondent's and for
that reason are meaningful and compelling authority for not

requiring him to take the Florida Bar Exam. As a matter of
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fact, this Court referred to both of those cases in BARKET,
supra, to demonstrate by comparison why Barket should be
required to take the bar exam and in the process of doing so,
indicated what type of a situation would not warrant or neces-
sitate completion of the exam. Thus Warren who had been
suspended (as related by the Court in BARKET, supra):

", . . maintained a high degree of

proficiency by working as a paralegal."
Id. at 752

In EFRONSON, supra, Mr. Efronson had been suspended from
the Bar for what appears to be several years because of a
Federal felony conviction. The testimony and evidence pre-
sented at his reinstatement hearing indicated that Efronson:

". . . had maintained a large law
library and read the advance sheets as well
as session laws. An attorney testified,
that, from his personal observations
[Efronson] has kept up on developments in
the law. . . ." 1Id. at 1305

This Court's comments in BARKETT, supra, are more relevant
and informative with regard to the issue at hand, to wit:

"The purpose of a Bar examination is to
test one's minimal competency to practice
law. Because each petitioner is different
whether it is proper to require a successful
passing of a Bar exam must be decided on a
case by case basis." Id. at 752, 753

It is respectfully submitted that the Respondent's many
years as an attorney prior to his suspension and his past repu-
tation for competency as an attorney, as well as his last three
years spent as a legal assistant, reading, analyzing and

digesting the law, observed and supervised daily by respected
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and competent attorneys who unreservedly characterize his skill
and ability as "outstanding" and "scholarly", who is deemed
competent enough to be offered employment as an attorney should
he be reinstated, has proven to the excess that he exceeds by
far the "minimal" competency referred to in BARKETT, supra.

The Referee did not condition the Respondent's reinstate-
ment upon completion of the Bar exam. Although he did not
expressly provide that the Respondent's reinstatement not to be
so conditioned, in light of the Referee's comments at the
conclusion of the hearing (T. 126-132), it would be nothing
short of rank speculation to conclude that such an omission was
anything but that - an omission. 1Indeed, by the Referee speci-
fically conditioning the Respondent's reinstatement upon
matters relating to his judgments, it is clear that he felt no
necessity to make provision for anything other than what he in
fact entered as a condition. It is clear that the Referee did
not in any way question the Respondent's ability and competency
to practice law and in that regard the record overwhelmingly

supports his determination.

CONCLUSION

Respondent respectfully submits that the Referee's report
recommending his reinstatement should be approved by the Court.
The Referee's report was predicated upon competent, substantial
‘evidence and it has not been demonstrated by the Bar to be

either unlawful, erroneous or unjustified. 1In addition, the
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Respondent has clearly demonstrated his genuine sorrow and
remorse for his offenses, not only against society as a whole,
but the embarrassment to the Bar and his fellow attorneys.

What more could he do?
Respectfully submitted,

HORTON, PERSE & GINSBERG
Attorneys for Respondent
Suite 410 Concord Building
66 West Flagler Street
Miami, Florida 33130
Telephone: (305) 358-0427

MALLOW H HORTON
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