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to tax prevailing-party costs without a formal "reservation of jurisdiction" also has post-
trial jurisdiction to award prevailing-party attorney's fees without formal recitation of
those magic words. The result in any given case would therefore not depend upon
whether the legislative draftsmen couched the attorney's fee statute in the language of
"costs", or wrote the statute without reference to the concept. That, in our judgment,
would make much more sense, since the two things are perfectly analogous in every
respect (except, as noted previously, where the attorney's fees sought are part of the
main action, and ought to be adjudicated at the final hearing). We commend that course
to this Court in this case.

Even if this Court is not persuaded that the rule announced in Roberts v. Askew
ought to be applied directly to the instant case, at the very least, the circuitous routes
taken by the Allen, Grasland, and Jeffcoat courts should be taken here, because §768.56
is susceptible of the type of construction given the statutes at issue in all three cases.
The statute at issue in Allen and Grasland--§57.105, Fla. Stat. (1981)--does not equate
attorney's fees with "costs". Instead, it is couched in the identical language contained in
the statute at issue here, §768.56.2 The only reason given in Allen and Grasland for
reading this statute to allow attorney's fees to be taxed as "costs" is that the statute was
included by the legislature in Chapter 57, entitled "Court Costs". In our judgment, that
is a slim (and clearly artificial) reason for treating two identically worded statutes
differently, as the defendants in this case insist they must be treated.

Similarly, the Jeffcoat court did not equate attorney's fees with "costs". Indeed, it
could not, because §501.2105, Fla. Stat. (1981), treats the two concepts separately,

stating that "the prevailing party, after judgment in the trial court and exhaustion of all

9/ Section 57.105 begins: "The Court shall award a reasonable attorney's fee to the pre-
vailing party in any civil action in which . ..". Section 768.56 begins: "Except as other-
wise provided by law, the court shall award a reasonable attorney's fee to the prevailing
party in any civil action which...".
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appeals, if any, shall receive his reasonable attorney's fees and costs from the non-pre-
vailing party". The Distriet Court held that, because the statute expressly granted the
trial court the power to award a prevailing party attorney's fees after entry of final
judgment, it had jurisdiction to award attorney's fees in circumstances similar to those

presented in this case.w/ In our judgment, the statute at issue in Jeffcoat is legally

indistinguishable from the statute at issue in this case. Although §768.56 does not con-
tain the words "after judgment", it is perfectly clear from §768.56 that it is meant to
apply only "after judgment", because it can only be implemented after determining which
party is the "prevailing party".ly

Moreover, unlike the statutes at issue in Allen, Grasland, and Jeffcoat, §768.56 is
much more susceptible to a construction that attorney's fees awarded under the statute
are in the nature of "costs", because §768.56 states three times that the attorney's fees
authorized by the statute are to be "taxed" against the non-prevailing party. In our legal

lexicon, at least, attorney's fees are normally "awarded", and only "costs" are "taxed". If

that is true, then §768.56 contemplates that the attorney's fees which it authorizes are in

10/ A subsequent conclusion of the Jeffcoat court reinforces our conviction that the rule
announced in Roberts v. Askew, makes much more sense in this context:

Of course, this is not to say that a trial court automatically
retains jurisdiction under section 501.2105 until the motion
and affidavit are finally filed. Instead, it means that a trial
court may assume jurisdiction again once the motion and affi-
davit are filed.

436 So.2d at 1044. This curious legal tap-dance would have been altogether unnecessary
if it were simply acknowledged that the rule announced in Roberts v. Askew applies to
prevailing-party attorney's fee awards as well.

11/ That is clearly the case when an action is tried non-jury. We think it is also the case
when an action is tried to a jury, because the jury's verdict does not necessarily deter-
mine the "prevailing party" in the action. The real "prevailing party" can only be known
after all post-trial motions have been determined, and the "final judgment" is therefore
the only true arbiter of which party prevailed in the action. A prevailing-party attor-
ney's fee award must therefore necessarily be entered "after judgment”.
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the nature of "costs", subject to being "taxed" under the rule announced in Roberts v.
Askew. If we are unable to persuade this Court to apply the rule announced in Roberts v.

Askew, at the very least, Allen, Grasland, and Jeffcoat fully support reversal of the
12/

District Court's decision below.

The most recent decision on the question is no less confusing than its predecessors,
but it comes closer to applying the rule announced in Roberts v. Askew directly than any
of the decisions discussed above. We quote the relevant portion of the decision in its
entirety:

We next briefly address appellant's additional argument that the
trial court was without jurisdiction to enter a separate judg-
ment on attorney's fees because the judgment entered on the
jury verdict did not specifically reserve jurisdiction to award
attorney's fees. We find this argument to be without merit, for
the following reasons. First, the language of section 768.56(1)
is mandatory: ". .. the court shall award a reasonable attor-
ney's fee to the prevailing party . . ." Second, application for
attorney's fees was timely, having been made even before entry
of the final judgment, and necessitated a hearing both to
determine the amount of the fees and to allow appellants to
argue the unconstitutionality of the statute. Third, the lan-
guage in the final judgment stating that the court reserved
jurisdietion to tax costs indicates, in the context in which the
order was entered, the court's recognition of the pending motion
for attorney's fees and costs and the need for a ruling thereon.
Finally, "the purpose of the statute [is] remedial and . . . it
should be construed liberally to effectuate that purpose."

12/ It is apparent in Allen and Grasland (and implieit in Jeffcoat) that the courts were
reluctant to apply the rule announced in Roberts v. Askew direetly to attorney's fee
awards only because of the principle of State ex rel. Royal Insurance Co. v. Barrs, 87 Fla.
168, 99 So. 668 (1924), upon which the defendants will no doubt rely here. Barrs dealt
with an altogether different subject, however, and holds only that attorney's fees cannot
be considered as "costs" for purposes of determining whether a claim meets or exceeds
the monetary jurisdictional limits of a court (which are defined by execluding "costs").
Our proposal that the rule announced in Roberts v. Askew be applied to attorney's fees as
well as "eosts"™ is not, in our judgment, inconsistent with Barrs in any respect. We are not
suggesting that prevailing-party attorney's fees and prevailing-party "costs" are the same
thing; we are only suggesting that the post-trial jurisdietion of the trial court ought to be
the same with respect to both of them--and that suggestion is not pretermitted by Barrs
in any way. We therefore think the apparent reluctance of the Allen and Grasland courts
(and the implieit reluctance of the Jeffcoat court), because of Barrs, was unnecessary.
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Theodorou v. Burling, 438 So.2d 400 (Fla. 4th DCA 1983). We
conclude, therefore, that the jurisdiction of the trial court
continued until the determination of the motion for attorney's
fees by entry of the final judgment awarding such fees to appel-
lee.

Young v. Altenhaus, 448 So.2d 1039, 1041 (Fla. 3rd DCA 1983), quashed on other grounds,

10 FLW 252 (Fla. May 2, 1985).13/

The first, third and fourth "reasons" given by the court in Young exist on the record
in this case. The second does not, because the plaintiffs' motion for attorney's fees was
not filed before entry of the "final judgment" below. However, it we are correct that a
motion for attorney's fees does not suspend rendition of a final judgment, then this
second reason is simply a "fiction", not a legally sufficient reason--and all of the legally
sufficient reasons stated in Young therefore exist in this case. We think it would have
been far more logical and straightforward for the Young court to have simply applied the
rule announced in Roberts v. Askew to prevailing-party attorney's fee awards, since it did
so in practical effect--and we urge that course upon this Court to clear the clutter and
confusion which presently obscures this area of the law. If this Court is unpersuaded to
do that, however, at the very least, Young v. Altenhaus requires reversal of the decision
challenged here, and we will accept that resolution of this controversy if necessary.

Finally, to complete the spectrum, we offer two recent decisions of the Fifth and
First Districts. In Ruby Mountain Construction & Development Corp. v. Raymond, 409
So.2d 525 (Fla. 5th DCA 1982), a "final judgment" was entered and appealed. During the

pendency of the appeal, the trial court entertained and granted a post-trial motion for

13/ This passage does not hold that any one of these "reasons", by itself, would be suffi-
cient to create post-trial jurisdiction to award "prevailing party" attorney's fees. How-
ever, the passage also does not hold that all four of these "reasons" must exist before a
court has such jurisdiction. We are therefore unable to explain exactly what the court
meant, and we leave the unravelling of that enigma to the Court. At the very least,
however, this peculiar aspect of Young does emphasize our point that courts recognize
that the result urged here by the defendants makes no sense, and that they will strain to
avoid it by whatever means seem handy at the time.
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prevailing-party attorney's fees. This order was appealed, the appellant asserting that
the trial court had no jurisdiction to make the award. The Distriect Court disagreed, and
cited only Roberts v. Askew for its conclusion. Similarly, in Lutsch v. Smith, 397 So.2d
337 (Fla. 1st DCA 1981), the trial court entered a final judgment and reserved jurisdic-
tion only to tax "costs". Notwithstanding the absence of a reservation of jurisdiction to
award attorney's fees, the District Court authorized a post-judgment award of attorney's
fees "within a reasonable time™:

. . . The entry of the judgment without the lower court acting

on the reasonableness of fees does not later preclude the court

from considering the question within a reasonable time after

the appeal has been concluded. See Roberts v. Askew, 260

So.2d 492, 493 (Fla. 1972). Such an opportunity will be

afforded.
397 So.2d at 341. In short, it would appear that both the Fifth District and the First
District have found Roberts v. Askew applicable to prevailing-party attorney's fee
awards--and, once again, we urge this Court to do so as well.

G. Conclusion.

It should be apparent at this point that, unless a trial court inserts the magic words
"jurisdietion is reserved" in its "final judgment" (or a litigant files an insincere and friv-
olous Rule 1.530 motion to prevent the judgment's rendition),-l.é/ a litigant is faced with
nothing but confusion in the decisional procedural law when determining how to colleet
the prevailing-party attorney's fees to which he has become entitled by the "final judg-

ment" in his favor. Neither the Rules of Civil Procedure nor the statutory law provide

the litigant with any assistance in how to proceed. The slightest misstep may or may not

14/ The filing of such a motion, of course, would subject the movant to an award of
attorney's fees under §57.105, Fla. Stat. (1981) (the "frivolous claim" statute). See Ruby
Mountain Construction & Development Corp. v. Raymond, supra. The trial court clearly
could not "reserve jurisdiction" to entertain the §57.105 motion. Must the §57.105
motion be filed and determined before the Rule 1.530 motion is determined? The answer
is "yes" (which means the frivolity of the Rule 1.530 motion must be decided before it is
ruled upon), unless the more sensible rule announced in Roberts v. Askew applies.
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sacrifice those substantive rights, depending upon the willingness of an appellate court to
invent some artificial device or create a legal "fiction" to save those substantive rights.
In our judgment, the litigants and attorneys of this State deserve a more logical approach
to the problem and a simple rule to govern their conduect and the trial court's jurisdiction.

We imagine that the litigants of this state were once faced with the same hodge-
podge of conflicting rationales and cases when seeking the taxation of prevailing-party
"costs". This Court resolved those problems and simplified the entire matter of "costs"
cleanly and neatly in Roberts v. Askew, and the matter of prevailing-party attorney's
fees (which is at least a twin sister of prevailing-party "costs") is badly in need of the
same cure. There is nothing in Roberts v. Askew (or in any other Supreme Court decision
we have been able to find) which prevents application of the same rule to prevailing-
party attorney's fee awards. The rule announced in Roberts v. Askew has done no vio-
lence to the concept of "jurisdiction" in the area of taxation of "costs", and it will do no
violence to the concept of "jurisdiction" in the area of prevailing-party attorney's fees.
The outer limit of the trial court's post-trial jurisdiction is, after all, a creature of
judiecial decision or rule only, and this Court is therefore fully empowered to bring some
sense to this illogical and confused area of the law.

We therefore respectfully urge this Court to do both the litigants and the courts of
this state a tremendous favor by announcing simply--as the United States Supreme Court
did in White v. New Hampshire Department of Employment Security, and as this Court
itself may already have announced in Wiggins——that a trial court which has continuing
jurisdiction to award prevailing-party "costs" has the same continuing jurisdiction to
award prevailing-party attorney's fees, with or without a reservation of jurisdiction in
the "final judgment"” on the main claims which determines which litigant is the "prevail-
ing party". The announcement of such a rule will do no violence to the concept of "final-

ity" with respect to the judgment entered on the main claims, because prevailing-party
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attorney's fees can easily be considered a "collateral and independent claim", just as
"costs" are presently considered after Roberts v. Askew. The announcement of such a
rule will also effect no substantial change in the law, since individual trial courts are now
at liberty to announce such a rule in every case on a case-by-case basis simply. by reserv-
ing jurisdiction to award attorney's fees, and all that we are asking is for this Court to
create a general rule which does exactly the same thing, but which covers all cases--
ineluding those cases in which a trial court forgets to include the magic words in the
final judgment disposing of the main claims. If this Court is persuaded to make such an
announcement, the District Court's decision should be quashed. If it is not persuaded to
make such an announcement, however, we respectfully request in the alternative that, at
the very least, it resort to one of the artificial devices or legal "fictions" to which the
courts have resorted in the past, or follow Young v. Altenhaus, supra, and quash the
decision for that alternative reason.

V.
CONCLUSION

It is, in our judgment, contrary to fundamental notions of fairness (and clearly an
elevation of form over substance) for a litigant's substantive right to prevailing-party
attorney's fees to be sacrificed in every case in which a trial court forgets to utter the
magic words "jurisdiction is reserved". As our discussion of the conflicting decisions
should have amply demonstrated, several courts have refused to do so in contexts which
are indistinguishable from the context presented in the instant case, without doing any
violence whatsoever (just as Roberts v. Askew does no violence) to the settled notion
that final judgments on the primary claims must become "final” at some point in time in
order to achieve an end to litigation. We respectfully urge the Court to extend the
principle of Roberts v. Askew to the problem presented by the instant case; quash the
decision of the Distriet Court below; and remand the case with directions to affirm the
plaintiffs' judgment for attorney's fees.
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