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ditions imposed by the guidelines which are to be narrowly
construed so as to encroach as little as possible on the
sentencing‘judge's discretion|. . . ."). 1In a separate
line of cases, the courts have apparently receded from the
notion that judicial sentencing discretion has been rela-
tively unchanged by the guidelines. For example, in Harms
v. State, 454 So.2d 689, 690 (Fla. lst DCA 1984), the First
District Court of Appeal held |that:

The state inaptly relies on Wilkerson v.
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In Thomas v. State, supra, the court recognized the

paradox between judicial discretion of the trial judge and
the requirement that deviations be based on clear and con-
vincing reasons and applied the stricter standard in rever-
sing the appellant's sentence |and remanding for resenten-

cing within the guidelines:

We are mindful that |sentencing remains
largely discretionary, and that the scope

of our review is limited to a determination
of whether the trial court abused its dis-
cretion. Garcia v. [State, 454 So.2d 714
(Fla. 1lst DCA 1984) ; Addison v. State, 452
So.2d 955 (Fla. 24 DCA 1984). But where,

as here, none of the reasons given by the
trial court clearly and convincingly shows
why the defendant should receive a more
severe sentence than that recommended by

the guidelines, we must conclude the trial
court erred in departing from the sentencing
guidelines.

Slip opinion at 3.




In Williams v. State, supra, the court affirmed that

"there still remains the need for articulation of what it
is that is clear and convincing," and held that a trial
judge may not depart from the guidelines because a harsher
sentence will act as a deterrent to others. The court
reasoned:
We agree that punishment should be a deter-
rent, but there is no cause to suppose that
a sentence may be enhanced for this reason
alone. If that were so, all punishments
would automatically be aggravated, the very
antithesis of what the guidelines were de-
signed to accomplish.

In Manning v. State, 452 So0.2d 136 (Fla. lst DCA 1984),

Chief Judge Ervin, specially concurring, noted that the major-
ity had relied on Fla.R.Cr.P. 3.701(b)(6)(. . ."the sentencing
‘ guidelines are designed to aid the judge in the sentencing

decision and are not intended to usurp judicial discretion
« « « "), to uphold the aggravated sentence, but said that
that rule should not have been used to support the majority's
apparent conclusion that it "provides a general escape-hatch
for trial judges to ignore or depart from sentencing guide-
lines." 1Id., at 138. After reviewing the history of the
guidelines, and the remedial intent to reduce disparity and
subjectivity in the sentencing process, Judge Ervin stated:

The history of the guidelines clearly re-

flects the remedial intent; as such they

should be accorded a liberal construction

so as to advance the remedy provided.

« « + « Conversely, exceptions to the

guidelines should be narrowly construed.
[Emphasis added].

‘ 1d., at 139.
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The opinions in Harms, Thomas and Williams, and the dis-

sent in Manning clearly suggest that the trial judge's dis-
cretion is not unlimited and should be subject to a stricter
standard of review than abuse of discretion.

The decisions rendered so far by the district courts
are not, and can not, be harmonious given the dichotomy be-
tween allowing wide ranging judicial discretion as opposed
to reviewing on appeal the reasons for departure under the
stricter standard of "clear and convincing." In exalting ju-
dicial discretion, the state asserts that the only explicit
prohibition of total judicial discretion in sentencing is
Rule 3.701(d) (11) and that virtually any factor may be con-
sidered in deviating from the guidelines (PB 16-18). If the
guidelines can be circumvented at the whim of the trial judge
and with the ease suggested by the state, they will indeed be-
come meaningless. It is improbable that the drafters of the
guidelines intended for departure to be so simple.

To curb arbitrariness and preserve uniformity, the strict-
er "clear and convincing" standard of review must be enforced.
Indeed, the "Tedder standard" should apply both to the reasons
for departure as well as to the extent of departure. The
stated purpose of the guidelines, to eliminate disparity and
promote uniformity of sentences on a statewide basis, can never
be achieved unless the extent of departure is subject to appel-
late review to insure that the length of the aggravated sen-
tence bears some reasonable relationship to the reasons for
departure. The importance of this review increases in direct
proportion to the amount of discretion allowed trial judges

- 12 -



in departures. If virtually any reason suffices as a valid '
aggravation, and if any one reason automatically permits
imposition of any sentence up to the statutory maximum, the
guidelines will have failed to achieve their primary goal.

Considering the carefully constructed guidelines ap-
paratus it is certainly anomalous for a trial judge to push
all that mechanism aside by finding some reason to depart
and imposing arbitrarily any sentence within the statutory
limit. At the same time that departures are justified in
writing by clear and convincing reasons, those reasons should
elucidate the basis for the extent of the departure. Where,
as here, the departure was based on seven stated reasons, five
of which are deemed impermissible, the severity of the sentence
imposed outside the guidelines must be reevaluated after elimi-
nating the impermissible reasons. Some principles of propor-
tionality must be applied to departures if the guidelines are
to have any meaning at all once the court finds any clear and
convincing reason to justify a departure.

The invalidity of one of‘several reasons for departure
should prompt a remand, just as when a probation revocetion
has been based in part on a reason found invalid on appeal.
This would allow the trial judge to consider both whether
any departure is required and if so the extend of that depar-

ture. See Watts v. State, 410 So.2d 600 (Fla. lst DCA 1982)

(appellate court could not determine whether trial judge
would have revoked probation and imposed same sentence with-
out reliance on violation of a probation condition which on

appeal was held not to have been violated); cf. Elledge v.
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State, 346 So.2d 998 (Fla. 1977) (appellate court could.not

' know what trial judge would have decided on sentence when
some but not all of the aggravating circumstances relied on
were held improper on appeal).

In Young v. State, 455 So.2d 551 (Fla. 1lst DCA 1984),

discretionary review pending, State v. Young, Case No. 66,257,

the district court struck all but one of the reasons given by
the trial court as either impermissibly considered or not

clear and convincing, or both. The court remanded to the trial
court for resentencing because it was impossible to determine
whether the trial court would have come to the same conclusion
on the one valid reason alone.

Similarly, in Davis v. State, supra, the court noted that

if there are some acceptable clear and convincing reasons for
‘ aggravation, unacceptable ones are surplusage, but went on to
hold:

Nonetheless, we must speculate that the
profusion of unacceptable reasons in this
case may have affected the extent of the
departure. Here we have both acceptable
and unacceptable reasons for departure.
To us, it appears more equitable to re-
verse and remand for resentencing, espe-
cially since the trial judge erroneously
contemplated parole by retaining juris-
diction over a third of the sentence.
Cynics may observe that a trial judge
upon remand will simply decree enhanced
punishment for the acceptable reasons.
Maybe so, and maybe he should. However,
he may well not and if the last be pos-
sible, simple justice requires that the
defendant have his day in court. [Em-
phasis in originall.

The reasoning of Young and Davis applies here. Many of
. the aggravations found by the trial judge are invalid because

they are "an inherent component of any robbery" (A 3). Other
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reasons are based on conduct for which respondent was not
convicted. It is impossible to separate these invalid reasons
from others which might arguably support departure. Nor can
the court ascertain what the extent of departure, if any, would
have been without the improper.factors (A 5).

| The state would have this Court give undue deference to
the trial judge below, Erwin Fleet, because he is a member of
the Sentencing Guidelines Commission and "it must be assumed
[that he] understood his sentencing discretion”" (PB 16). In-
terestingly, Judge Fleet did not exercise his sentencing dis-
cretion since the reasons given below for departure did not
even originate with him; he merely adopted verbatim reasons
written by the prosecutor. One of those reasons, that re-
spondent had been accused but not convicted of other separate
offénses, "flies directly in the face of the prohibition of
Rule 3.701(d) (11)" (A 5). Certainly, a member of the Senten-
cing Guidelines Commission should know that this reason is
prohibited.

This case well illustrates the reason why the invalidity
of some of the reasons relied upon for aggravation shomld »
prompt a remand. Clear and convincing reasons must justify
not only the departure, but also the length of the aggravated
term. They are not merely justifications to reach a desired
sentence. The state .. contends that = "To cause a judge to
search out on resentencing one 'clear and convincing' reason
already judicially accepted, would be the ultimate form of
form over substance" (PB 19). The state dangerously assumes
that upon remand the: trial judge will simply decree the

same enhanced punishment based on only one permissible reason
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or that the judge could substitute new aggravations for those
stricken on appeal in order to again deviate from the guide-
lines. Reasons for deviation should hot be manipulated so

as to reach a desired sentence. Presumably, the trial court
doubled the recommended sentence because he believed all
seven reasons justified a sentence of ten years. It cannot
be assumed that the trial judge would have departed from the
guidelines or imposed the same sentence based upon only one
or two of the stated grounds. To affirm the sentence without
a remand after finding that the majority of the reasons re-
lied upon were inappropriate would be the ultimate form of
the ends justifying the means.

Petitioner's brief brings into sharp focus the fundamental
issue of whether on appeal the presumption of correctness
should favor the recommended sentence or the trial judge's
discretion in departing. The guidelines do not address this
point but rather reflect almost hopeless indecision by jux-
taposing "clear and convincing" reasons for departure against
the disclaimer of not intending to "usurp judicial discretion.”
Respondent maintains that the guidelines' recommendation, and
not the discretion of the individual trial judge, was intended
to enjoy favored status on appeal. To hold otherwise would
undoubtedly condemn the guidelines as "an interesting but
failed social experiment."

In light of the foregoing, respondent respectfully sub-
mits that the certified question should be answered by hold-
ing that when an appellate court finds that a sentencing court

relied upon a reason or reasons that are impermissible under
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Fla.R.Cr.P. 3.701 in making its decision to depart from the
. sentencing guidelines, the case should be remanded for a

resentencing.
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IV CONCLUSION

Based upon the foregoing argument, reasoning, and cita-
tion of authority, respondent respectfully requests that this
Court affirm the decision of the First District Court of Appeal
reversing respondent's sentence and remanding the cause for re-
sentencing.
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