


The basic problem is the generally 1light
punishments programmed as presumptively correct
in the guidelines.

The legislature can remedy this problem.
However, if in the meantime the courts render
the guidelines meaningless by allowing depar-
tures in violation of the guidelines rules and
mandates, there will be nothing left to remedy.
Sentencing guidelines in Florida will become an
interesting but failed social experiment."

It is important not to forget, after all, that:

"The sentencing guidelines were not promulgated
for the purpose of benefiting criminal defen-
dants, but to promote uniformity in the
punishment meted out to those convicted of the
same offense, whose prior conviction records
and other relevant factors are comparable. The
point apparently disregarded by many is that
those defendants choosing to be sentenced in
accordance with the sentencing guidelines are
required to serve the entire term of their
sentences, reduced only by gain time, and are
not eligible for parole. On the other hand,
those who are not sentenced under the guide-
lines, although their sentences may initially
be for a longer term, will be eligible for
parole and may in fact receive an earlier
release date than if sentenced under the
guidelines."™ Knight v. State, 455 So.2d 457,
458 (Fla. 1lst DCA 1984).

These considerations convinced the Fourth District Court of
Appeal to hold in another case that a trial court may not depart
from the guidelines because a harsher sentence will be a "deter-
rent" to others.

"If that were so, all punishment would auto-
matically be aggravated, the very antithesis of
what the guidelines were designed to accom-
plish." Williams v. State So.2d (Fla. 4th DCA,
opinion filed December 5, 1984) [9 FLW 2533]
(review pending on other grounds, Supreme Court
Case No. 66,288).

As a result, the trial judge erred in departing from the
sentencing guidelines on these grounds, because the circum-

stances surrounding the white collar crime in the instant case,
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taken as a whole and as analyzed in its constituent parts, supra,
do not support departure from the sentencing guidelines. The
District Court of Appeal's certified question must therefore be
answered in the negative, thus:
"The theft by a bookkeeper of a major portion
of her employer's assets does not constitute a
clear and convincing reason to depart from the
guidelines and aggravate a sentence.”
B. THE TRIAL JUDGE ERRONEOQUSLY
CONSIDERED MRS. MISCHLER'S CONTINUED
PROTESTATIONS OF INNOCENCE AS LACK OF
REMORSE TO JUSTIFY DEPARTURE FROM THE
SENTENCING GUIDELINES. (Petitioner's
Point IV)

The trial court's finding that Mrs. Mischler was not
remorseful (R 550)3 was based entirely on her statement in the
presentence investigation report that she did not commit the
alleged theft, that her employer was the culpable party, and that
she lost at trial because he had money and those with money
"ruled the world." (R 549-550). This profession of innocence,
however persuasive or unpersuasive it might be in light of the

jury's verdict, cannot be considered as grounds to believe that

Mrs. Mischler had "no remorse." 1In Pope v. State, 441 So.2d

1073, 1078 (Fla. 1983), this Court unequivocally held that a
defendant's continuing assertion of innocence even after con-
viction cannot be used as an indication of lack of remorse to
aggravate the sentence. As recognized by the Fourth District
Court of Appeal in the present case, consideration of Mrs.

Mischler's assertion of innocence at her sentencing as a basis

3 See Appendix.
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for departing from the sentencing guidelines was totally

improper. Accord, Hubler v, State, 458 So.2d 350 (Fla. 1lst DCA

1984).
The State's attempt to distinguish the instant case from

Pope v. State, supra, are at best confusing and at worst mis-

leading. Mrs. Mischler's statement? as set forth in the trial
court's sentencing order reveals, in context, a denial of guilt
and a reassertion of her defense at trial, that her employer, not
she, was the "crook" who embezzled the firm's money. Immedi-
ately following this summary is the trial judge's remark that,
"The evidence of her guilt is clear, convincing and overwhelming.
Her lack of remorse is appalling." (R 550). Thus, the instant

case falls directly within the proscription of Pope v. State,

supra.
Finally, the State's suggestion that the trial judge found

that Mrs. Mischler was not remorseful because she was unable or
unwilling to make restitution is somewhat puzzling. Is the
State urging that someone who continues to profess his innocence
must nevertheless exhibit "remorse" by offering to pay the
damages he denies he has inflicted, or otherwise face enhancement
of his sentence? Is that different from the kind of coercion

to plead guilty which Pope v. State, supra disapproves? Or is

4 "The defendant stated that this has been going on for two
vears and she didn't do it. She stated that she keeps
telling the truth and she doesn't know how they can get away
with this. She further related that he (the victim) has the
money and the people with money rule the world. She advised
that people are following her and she is receiving obscene
and hang-up calls. She further stated that she did things
that the victim told her to do and that he is a crook who can
go free on the street. She stated she doesn't understand."
(R 549-550).
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the State suggesting that those who cannot pay restitution may
properly be imprisoned instead? Isn't there an equal protection
problem with that? Not to mention Florida's prohibition against
imprisonment for debt? Does the State really base its argument
on this interpretation of the trial judge's reasons for depar-

ture? If so, Carney v. State, supra, at 15, correctly rejects

this position. Thus, neither Mrs. Mischler's inability to make
restitution nor her "lack of remorse" can be considered clear and
convincing reasons to depart from the guidelines sentence in the

present case.



POINT III
WHERE CERTAIN OF THE REASONS GIVEN BY THE TRIAL
COURT FOR DEPARTURE FROM THE SENTENCING
GUIDELINES ARE NOT "CLEAR AND CONVINCING", THE
SENTENCE MUST BE REMANDED FOR REDETERMINATION
WITHOUT CONSIDERATION OF THE IMPROPER REASONS.
{Restated)

In death penalty cases, this Court has repeatedly remanded
for reconsideration of the sentence where aggravating circum-
stances relied on by the trial judge for imposition of the death
penalty have been reversed and a least one mitigating factor

existed, even though other aggravating factors are left standing.

Elledge v. State, 346 So.2d 998 (Fla. 1977). And on a less

volatile level, a trial court's determination that a defendant
has violated his probation will be reversed where a finding that
he committed a substantive violation of probation has been
vacated, even though technical violations in themselves suffic-

ient to justify revocation remain unchallenged. E.g., Jess V.

State, 384 So0.2d 328 (Fla. 3rd DCA 1981).
The basis for these decisions is exactly the same. In
Elledge, this Court queried:

Would the result of the weighing process
[leading to imposition of the death sentence]
by both the Jjury and the judge have been
different had the impermissible aggravating
factor not been present? We cannot know. Since
we cannot know and since a man's life is at
stake, we are compelled to return this case to
the trial court for a new sentencing trial ..."
346 So.2d at 1003.

In Jess v. State, the appellate court likewise confessed itself

in a quandary as to the trial judge's response had he considered
only the legally established violations of probation:
"We do not know, however, whether the trial

judge would have revoked the probation or
imposed the same sentence on just that [tech-
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nicall ground, without consideration of the
[unproven] burglary. We therefore think it
appropriate to remand the cause so that the
lower court may now make those determinations."
384 S50.24 at 329.

The decision as to what sentence to impose is one with
crucial impact on a defendant. Because the trial Jjudge has
enormous discretion as to the amount of time to impose, within
legal limits, and some discretion as to whether to depart from
the sentencing guidelines, it is essential that this discretion
be exercised in an informed and proper manner, with consideration
only of those factors which are proper. Since it is almost
always difficult if not impossible to determine what weight has
been given by the trial judge in his sentencing decision to any
particular factor, it is imperative that a finding that certain
factors considered were improper result in remand for con-
sideration of the sentence in light of the correct facts. This

remedy has uniformly been allowed in sentencing situations. See,

e.9g., McEachern v. State, 388 So0.2d4 244 (Fla. 5th DCA 1980)

[defendant penalized for going to trial, case remanded for

reconsideration of sentencel; Southall v. State, 353 So0.2d 660

(Fla. 2nd DCA 1977) [defendant's previous conviction set aside,

case remanded for reconsideration of sentencel; Hicks, v. State,

336 S0.2d 1244 (Fla. 4th DCA 1976) [mistake as to extent of prior
record, case remanded for reconsideration of sentence].

In the instant cases, the Fourth District Court of Appeal
remanded an order for the trial court to reconsider its sentence
in light of the incorrectness of certain of its reasons for

departing from the guidelines sentence. See also, Young v,

State, 455 So0.2d 551 (Fla. 1lst DCA 1984). The appellate court
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below recognized that many factors go into the sentencing
decision to affect both whether a departure is made and, cru-
cially, the extent of that departure. Assuming that the trial
judge will impose exactly the same sentence even after being
advised that his reasons for setting the original term were
improper assumes a cynicism on the part of the trial bench which
is surely unwarranted. This is particularly true since, unlike
in a death penalty case where no mitigating circumstances exist ,
or a probation revocation where a finding of one technical
violation is reversed but several other technical violations
remain validly proven, there is in a sentencing guideline case no
presumption in favor of departure from the guidelines to a
specified degree. Rather, it is the propriety of the guideline

sentence which is presumed, Fla.R.Crim.P. 3.710(d)(11). Conse-

quently, it is appropriate that the instant cause be remanded
for resentencing, even should some of the reasons for departure

from the guidelines be held proper by this Court.



POINT 1V
THE TRIAL COURT ERRED IN DENYING MRS. MISCH-
LER'S MOTION FOR HER TRIAL WHERE A JUROR LIED
ABOUT HIS PRIOR CONTACTS WITH THE CRIMINAL
JUSTICE SYSTEM.>
After the trial, a juror approached the prosecutor and
engaged her in conversation [AR 37]. As a result of that
discussion, the prosecutor learned for the first time that the
juror was currently awaiting sentencing in a pending criminal
prosecution. (AR 7). Neither that circumstance nor the juror's
prior arrest record had been disclosed during the course of voir
dire. Although the voir dire was not reported or transcribed,
Mrs. Mischler's trial counsel, as an officer of the Court,
represented in both her Motion for New Trial (R 544), and at the
time of the argument on the Motion for New Trial , that the juror
had not responded accurately when the trial judge asked whether
any of the prospective jurors had had any contact with the
criminal justice system other than "traffic violations". Under

these circumstances, the court erred in denying Mrs. Mischler's

motion for a new trial.

5 This court's review power, is not limited to the question
certified only, Bell v. State 394 So.2d 979 (Fla. 1979), but
extends to ancillary issues which affect the outcome of the
case after review of the certified question. Trushin v.
State, 425 So.2d 1126 (Fla. 1982).
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The purpose of disqualifying6 a person who has a pending
prosecution is to avoid the possibility that that person might
vote to convict in the hope of getting more favorable treatment

from the prosecution in his own case.’ Thompson v. State, 300

So.2d4 301 (Fla. 2nd DCA 1974). Certainly, a defendant charged
with a crime must know whether any prospective juror has such a
disability before he can make an intelligent choice in selecting
the jury which will try him,

In the present case, the juror, Mr. Warman, was not only
subject to disqualification because of the pendency of criminal
proceedings against him, however. He misstated his circumstances
when asked about them, both inferentially at the time the entire
jury pool was "pre-qualified" by the clerk of the court, and
again when the trial judge trying Mrs. Mischler's case asked the
prospective jurors whether any of them had a criminal history. In

Skiles v. Ryder Truck Lines, Inc., 267 So.2d 379, 381-382 (Fla.

2nd DCA 1972), the appellate court observed:

6 Section 40.013(1) provides:

No person who 1is under prosecution for any
crime, or who has been convicted in this state,
any federal court, or any other state, ter-
ritory, or country of bribery, €forgery,
perjury, larceny, or any other offense that is
a felony in his state or which if it had been
committed in this state would be a felony,
unless restored to civil rights, shall be
qualified to serve as a juror.

7 This fear was borne out in the present case: why else would
the juror approach the prosecutor after the jury delivered
its verdict with the information that, "by the way", he was
facing sentencing on charges the state was pressing against
him?
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" ... The examination of a juror on his voir
dire has a two fold purpose, namely to as-
certain whether a cause for challenge exists,
and to ascertain whether it 1is wise and
expedient to exercise the right of peremptory
challenge given to parties by the law....

"'It is the duty of a juror to make full and
truthful answers to such questions as are asked
him, neither falsely stating any fact, nor
concealing any material matter, .... A juror
who falsely misrepresents his interest or
situation,or conceals a material fact relevant
to the controversy, ... impairs ... [a party's]
right to challenge.'"

" ... When the right of challenge is lost or
impaired, the ... conditions and terms for
setting up an authorized jury are not met; the
right to challenge a given number of jurors
without showing cause is one of the most
important rights to a litigant; ... A verdict
is illegal when a peremptory challenge is not
exercised by reason of false information ...
[citing cases, ellipses original.]

In Skiles, it was held that a motion for new trial must be
granted as a matter of law where a juror has lied in such a way
that a party is precluded from exercising a challenge for cause
or a peremptory challenge. This principal was recently applied in

a criminal case, Mitchell v, State, 458 So.2d 819, 821 (Fla. 1lst

DCA 1984): "Failure to enforce the right to elicit from pro-
spective jurors truthful answers to material questions render
hollow the right of peremptory challenge."

The trial court relied on two cases to support its denial of
Mrs. Mischler's motion for new trial on these grounds, neither of

which is opposite. Powell v. State, 414 So.2d 1095 (Fla. 5th DCA

1982) concerns a juror's announcement, after rendition of the
verdict, that she had been coerced into voting to convict. The

issue in that case thus concerned the propriety of the de-
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liberation process, a matter which "inhers in the verdict." The
instant case, however, turns on the falsity of a juror's voir
dire responses, a completely different legal issue.

State v. Rodgers, 347 So.2d 610 (Fla. 1977) is also readily

distinguishable, although on somewhat different grounds. There it
was disclosed after trial that one of the jurors was not over 18
years of age, so that she should have been disqualified from
serving. This court's affirmance of the conviction turned on the
fact that the juror's non—-age did not affect her ability to
render a fair and impartial verdict. 1In the present case, on
the other hand, the juror's pending prosecution by the state
raises serious concerns about his ability to be fair and
impartial, particularly where, as here, the juror takes pains to
assure that the prosecutor is aware of his upcoming sentencing
immediately after the verdict of conviction is announced.
Consequently, Mr. Warman's untruthful voir dire must be held to
have directly affected the right of Mrs. Mischler to a fair trial
by impartial jurors, and the trial court erred in denying Mrs.

Mischler's motion for new trial.



CONCLUSION

The Amicus Curiae respectfully requests this Court to affirm
the decision of the Fourth District Court of Appeal and answer
the certified question in the negative, in the above-styled

cause,
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