


those cases which permit departure from guidelines sentences,
based on recidivism, violation of probation, or lack of amena-

bility to rehabilitation, based on a past record. In Kiser,

suprg, the appeals court upheld a departure sentence by a tri-
al court which relied on the defendant's past criminal record,
evidencing a "life of crime" which indicated no hope of reha-
bilitation. Kiser, at 1072, 1073. Similarly, in cases such

as Hall v. State, 9 FLW 2377 (Fla. lst DCA, November 14, 1984);

Whitlock v. State, 9 FLW 2390 (Fla. 5th DCA, November 15, 1984) ;
and Bogan v. State, 454 So.2d 686, 688 (Fla. lst DCA 1984), a

record of repeated violations and abuse of the privilege of pro-
bation was held to be an appropriate basis for departure from
the guidelines recommended range for a particular crime. Fi-

nally, in Keeley v. State, 9 FLW 2190 (Fla. 5th DCA, October 11,

1984), a pattern of escalating, repetitive criminal actions has
been upheld as a valid basis for departure, as indicative of a

lack of remorse. Keeley, supra, at 2190-2191; Keeley, supra,

at 2191 (Sharp, J, concurring specially). The common and con-

sistent thread of these cases is that a pattern of recidivism,
or disregard of conditions of probation, exhibit a lack of re-
morse, over the commission of the initial offense, or of the
offense which gave rise to the imposition of probation. 1In the
same vein, Respondent's '"'lack of remorse' is exhibited by exam-
ination of her express statements, which reasonably and proper-

ly afforded the trial court a basis for concluding that such

statements displayed a lack of any commitment to restitution,
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and an overall contempt for the criminal justice system. (R,

549); Kiser, supra; Bogan; Keeley. It is additionally in-

structive that, amongst the criteria for non-guidelines sen-
tences, for crimes committed before the effective date of the
guidelines, a defendant's willingness to engage in restitution
to the victim are grounds for withholding incarceration. Sec-

tion 921.005(b) (5), Florida Statutes (1983). There appears to

be no limitation in consideration of such unwillingness to com-

pensate the victim for the crime, as a reason to impose im-
prisonment. 1Id.

It is apparent that the Fourth District's concern for
a '"lack of remorse'" factor, is the potential penalizing of de-
fendants for pleading and attempting to prove their innocence,
and a resulting violation of a defendant's right to silence and
to avoid self-incrimination. (A, 2). However, Respondent's
voluntary testimony at trial (R, 379-441), and her voluntary
statements in the PSI report, waived the application of any
self-incrimination rights, which the Fourth District feared
would be violated, by use of a "lack of remorse" factor.

Williams v. State, 441 So.2d 653 (Fla. 3rd DCA 1983); State wv.

Caballero, 396 So.2d 1210 (Fla. 3rd DCA 1981). In the same way
that volunteered statements by a defendant, unchallenged as
such, cannot violate a defendant's self-incrimination rights,

or right to silence, Williams, supra, Respondent's volunteered

statements rendered inapposite any similar due-process and

Fifth Amendment rights and safeguards that the court in Mischler
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inferred would be violated,

This Court's decision in Pope v. State, 441 So.24

1073 (Fla. 1983), as practically adopted by the Fourth District
in rejecting "lack of remorse" in guidelines departure cases,

instead substantiates the trial court's consideration of same

herein. In Pope, supra, this Court rejected lack of remorse as

a factor in determining the existence of the statutory aggra-
vating factor of "heinous, atrocious and cruel" in death penal-
ty cases. Pope, at 1078. However, this Court made it clear
that such a factor was inappropriate when found to exist purely
and solely on the basis of the defendant's denial of guilt in
Pope. Id, at 1077. Significantly, Pope was distinguished from

other death penalty cases, such as Sireci v. State, 399 So.2d

964 (Fla. 1981), cert.denied, 456 U.S. 984, 102 S.Ct 2257, 72

L.Ed.2d 682 (1982), in which the finding of lack of remorse was

appropriately based upon "an examination of the defendant's own

statements about the crime'. Id. 1In Mischler, the same dis-

tinction can be made, to support the trial court's finding that
Respondent was totally unamenable to restitution. Pope;

Sireci, supra.

Furthermore, to the extent that this Court prospec-
tively eliminated consideration of lack of remorse as a permis-
sible aggravating factor in death penalty cases, it did so on
the basis of a change in the 1981 standard criminal jury in-
struction on "heinous, atrocious and cruel', that eliminated

all prior references to the 'pitilessness' aspects of said fac-
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tor. Pope, at 1077-78. This Court concluded that this substan-
tive change had effectively removed the consideration of a de-
fendant's "mindset' from consideration. Id. This rationale
conveys a significant distinction between death:penalty cases,

and the treatment of guidelines sentencing. There is no question,

as already argued, that various offense and offender character-

istics, so long as such characteristics do not offend the speci-
fic proscriptions of the guidelines, are permissible reasons for
deviation from the recommended range. Sundberg, at 148;

Spitzmiller, at 700; Garcia; Higgs. The concentration and

focus of death penalty cases on offense characteristics for ag-

gravation on the basis of "heinous, atrocious and cruel', see

921.141(5) (h), Florida Statutes (1980), thus clearly distin-

guish such cases from sentencing for other crimes, which can be
permissibly based on offender characteristics for deviation, if
found to be clear and convincing. Sundberg, at 148; Keeley;

Kiser; Hall; Garcia. Therefore, to the extent of the pro-

spective effect of Pope, said decision is significantly distin-
guishable.

Based on these circumstances, the Fourth District
erred in reversing, rather than affirming, Respondent's unwil-
lingness and total unamenagbility to restitution, as a clear
and convincing reason for departure.

Finally, assuming arguendo that either Point III or
Point II is unavailing, the trial court's reliance on "circum-

stances of the offense'" was clearly permissible as reasons for
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departure, therefore requiring that the trial court's departure

sentence be upheld. Carney v, State, 9 FLW 2143 (Fla. 1lst DCA,

October 9, 1984); Albritton v. State, 9 FLW 2088 (Fla. 5th DCA,

September 27, 1984); but see, contra, Young v. State, 9 FLW

2007 (Fla. 1lst DCA, August 24, 1984) (question certified). Since
it was the obvious intent of the trial court that a devparture
sentence be imposed, if legally possible, and since at least one
clear and convincing reason exists to justify the sentence, this
Court should affirm said sentence. Albritton, supra, at 2088-

2089.
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CONCLUSION

WHEREFORE, based on the foregoing arguments and
authorities cited therein, Petitioner respectfully requests
that this Honorable Court AFFIRM the judgment and sentence of
the trial court, quash the opinion of the Fourth District,
and remand with instructions to re-instate the trial court's

sentence.
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