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POINT TITII

SINCE AT LEAST ONE OF AGGRAVATING CIRCUM-
STANCES RELIED UPON BY TRIAL COURT WAS
APPROPRIATELY CLEAR AND CONVINCING, AP-
PELLATE COURT SHOULD AFFIRM DEPARTURE SEN-
TENCE.

Petitioner relies on its argument on this point, in

Point IV of its Initital Brief, as rebuttal of amicus curiae's

position in Point III of its brief. Petitioner would briefly
add that acceptance of the public defender's position, would
permit stringent appellate review of the extent of a trial
court's departure from the guidelines, a result clearly not con-
templated by the retention of discretion in the guidelines.

Williard v. State, 10 FLW 213 (Fla. 2nd DCA, January 16, 1985);

Swain v. State, 455 So.2d 533 (Fla. lst DCA 1984); Davis, supra.




POINT TV
TRIAL COURT DID NOT ABUSE ITS DISCRETION

IN DENYING RESPONDENT'S MOTION FOR NEW
TRIAL. 2

The public defender's final contention is that the
trial court erroneously denied her new trial motion, even
though apprised that a juror had informed the prosecutor, after
trial, that he was under prosecution, pending sentence, on crim-
inal charges. Appellant's unverified Motion essentially alleged,
and defense counsel argued, that the juror's failure to disclose
this information during wvoir dire or at anytime during trial,
amounted to jury misconduct, necessitating the granting of a new
trial. (R, 543-546; AR, 4-5); Rule 3.600(3)(b)(4), Florida

Rules of Criminal Procedure (1972). For procedural and substan-

tive reasons, this allegation of error by Appellant is complete-
ly without merit.

It is apparent that amicus relies upon the self-serv-
ing nature of defense-counsel's allegations at trial, without
more, to substantiate her allegations of jury misconduct. How-
ever, the State represented, at the hearing on said new trial
Motion, that the venire panel of which the subject juror was a
member, may not have been asked about prior convictions or pend-

ing criminal charges. (AR, 13). Additionally, both the trial

2 Although Respondent does not question the jurisdiction of this

Court to consider this point, it should be noted that the
Fourth District's apparent rejection of this point, by not ad-
dressing it in its opinion, indicate the outcome of this case,
after review of the questions concerning guidelines, would not
be affected by this point, Trushin v. State, 425 So.2d 1126
(Fla. 1982).
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court and defense counsel agreed and conceded that, even 1if
asked, said juror may have believed that his pending criminal
charges or past convictions involved traffic violations, and
would therefore not amount to misconduct, if in response to
voir dire question concerning prior criminal convictions

"other than a traffic ticket', (AR, 6-7). Furthermore, de-
fense counsel also conceded that she could not represent to

the court, in hindsight, that she would or would not have chal-
lenged said juror for cause, if his prior criminal record had
been made known at voir dire. (AR, 10). 1In fact, the trial
court suggested that if defense counsel had been made aware of
such circumstances, Respondent may have chosen to specifically
attempt to include the juror on the panel. (AR, 2-3). As the
State further demonstrated, Respondent further failed to estab-
lish that the failure of said juror to disclose his criminal
past (assuming arguendo this was misconduct), in any way sub-
stantially prejudiced Appellant. (AR, 13, 14, R, 547). It has
been consistently held that a movant for new trial may not mere-
ly rely upon the allegation in the motion, but must establish
Record proof and evidence of the truth of the matters in such

Motion. Carr v. State, 174 So.2d 449 (Fla. 3rd DCA 1965);

Young v. State, 140 So.2d 97 (Fla. 1962). Since there was no

such Record evidence, there was obviously no prejudice to Appel-
lant, and the motion was properly denied, based on the circum-

stances. Rule 3.600(3)(b), (3)(b)(4), Florida Rules of Criminal

Procedure (1972); ~ Jent v. -State, 408 So.2d 1024, cert.denied,

457 U.S. 1111, 102 S.Ct 2916, 73 L.Ed,2d 1322 (1982); Baker v.
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State, 336 So.2d 364 (Fla. 1976).
Furthermore, Respondent concedes that 'the voir dire

was not reported or transcribed". Brief of amicus curiae, at

25. Based on the lack of such a Record, there was no way for
the trial court to determine whether juror Warman was asked

specifically about prior convictions, other than rank specula-
tion. Because no intelligent review of this point can there-

fore even be attempted by this Court, it should affirm. Brice

v. State, 419 So.2d 749 (Fla. 2nd DCA 1982); Appelgate v.

Barnett Bank of Tallahassee, 377 So.2d 1150 (Fla. 1979).

Thus, amicus' argument is reduced to a claim that, as-
suming arguendo juror Warman was unqualified, his inclusion on
the jury amounted to per se prejudice to Respondent. However,
as this Court has similarly ruled in a related case, nothing was
demonstrated by Respondent, to indicate that Warman's impartial
deliberations were affected by his circumstances. State v.
Rodgers, 347 So.2d 610 (Fla. 1977). Finally, any speculation
into the possibility that Warman's circumstances amounted to an
effect on his deliberations, is not subject to attack, since

such considerations '"'inhere in the verdict''. Powell v, State,

414 So.2d 1095 (Fla. 5th DCA 1982); State v. Blasi, 411 So.2d

1320 (Fla. 2nd DCA 1981).
Accordingly, the trial court should be affirmed on

this point. Jent, supra,
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- CONCLUSTION

WHEREFORE, based on the foregoing arguments and
authorities cited herein, and in its Initial Brief, Petitioner
respectfully requests that this Honorable Court AFFIRM the
judgment and sentence of the trial court, quash the opinion of
the Fourth District, and remand with instructions to re-instate

the trial court's sentence.

Respectfully submitted,

JIM SMITH
Attorney General
Tallahassee, Florida 32301

Ldbed G Redhyo

RICHARD G. BARTMON

Assistant Attorney General

111 Georgia Avenue - Suite 204
West Palm Beach, Florida 33401
Telephone (305) 837-5062

Counsel for Respondent
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MISCHLER, Respondent, P.0. Box 6101, Lake Worth, Florida 33461
(Respondent's apparent last known address), and to TATJANA

OSTAPOFF, ESQUIRE, Amicus Curiae, Assistant Public Defender,

224 Datura Street, 13th Floor, West Palm Beach, Florida 33401,

this 18th day of February, 1985.
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