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alleviating or mitigating the causes necessitating placement in 

foster care." 42 U.S.C. §67S{S)B; and (3) the requirement of a 

jUdicial determination that "reasonable efforts" have been made to 

prevent or eliminate the need for removal of the child from the 

home. prior to placement in foster care. 42 U.S.C. §672{a}(1). 

The requirement that reasonable efforts be made to prevent 

the need for placement in foster care is a requirement which must be 

met. not only by the state plan. but also in each individual case in 

which federal funds are used. By focusing on lIalleviation or 

mitigation ll of the problems causing the placement in foster care. 

the Act departs from the more sUbjective standard of lithe best 

interests of the child ll As Wald and Mnookin had long advocated, it• 

ties reasons for separation closely to conditions that need to be 

remedied in order to safely reunite parent and child. 

The first jUdicial decision interpreting the requirements 

of the Adoption Assistance Act came in the case of Lynch v. King. 

550 F. Supp. 325 (Mass. 1982). in which a federal district court 

issued a preliminary injunction directed to the Massachusetts 

Department of Social Services. The Court required. as of October 1. 

1983, that reunification services be provided. that case plans be 

designed. and that social workers' caseloads be limited in size to 

allow for work with natural families. The settlement agreement 

reached in Lynch emphasizes the requirement of reasonable efforts by 

the child welfare agency to reunite the family prior to seeking any 

permanent separation. 6 Youth Law News 13 (1984). 

The legislative history surrounding Florida's enactment of 
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Chapter 84-311. Laws of Florida. is replete with references to PL 

96-272. That history states that the requirements of Section 

409.168, are similar to those contained in PL 96-272. In 1983 the 

federal qovernment conducted a review of Florida's compliance with 

PL 96-272 and cited the lack of preventive services to the family 

prior to foster care placement as an area needing improvement. 

Committee Report. Committee on Health and Rehabilitative Services, 

1984. (attached as Appendix 1984). Chapter 84-311 addresses these 

concerns. Any decision by this Court that falls short of requiring 

a performance agreement for every child separated from its parents 

may place the State of Florida in jeopardy of losing millions of 

dollars of federal financial assistance. 

IV. 

MANDATORY NATURE OF PERFORMANCE 
AGREEMENTS IS SUPPORTED BY PRACTICAL 
BENEFITS IN IMPLEMENTATION OF STATUTE 

A. Assurance of Clear Standards and Certainty in Decision-making. 

Legal and social work commentators and the United States 

Supreme Court have in their separate approaches identified the need 

to connect the statutory criteria for removal of children from their 

homes and placement in substitute care with the criteria for their 

return home or for permanent placement if they cannot go home. 

Prior to 1980 this problem represented a qlarinq flaw in Florida law 

because the criteria for disposition of dependent children was 

unclear. The First District Court of Appeal in 1958 broadly 

interpreted Florida's juvenile dependency law in Pendarvis 
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v. State. 104 So. 2d 651 (Fla. 1st DCA 1958). The court stated that 

once a child has lawfully been declared a dependent child. he 

becomes a ward of the state and broad discretion is vested in the 

juvenile court to do whatever it believes is in the best interests 

of the child. 104 So. 2d at 652. The practical problems with this 

interpretation have been described by Mnookin. supra. The leqal 

problems become evident by comparinq the language of Pendarvis to 

the constitutional limits imposed by OFFER. supra. and by Santosky. 

supra. 

In 1980. as noted previously the Florida leqislature 

attempted to make the connection between standards for removal and 

standards for reunification of families by designing the performance 

agreement. Prior to the 1984 revision by the legislature. the lines 

had once again been drawn between decision-mAkers committed to the 

concepts of family reunification and permanence for children and 

decision-makers determined to retreat to the vague best interest 

standard that allows a court to find "better parents" for dependent 

children. Thus. the 1970's debate was staged anew. Zawisza and 

Williams. supra at 320 .• 

The legislature chose to resolve that debate in Ch. 84-311 

by defining even more specifically the concept of substantial 

compliance with the terms of a performance agreement as: the 

remediation of the circumstances which caused the placement in 

foster care to the extent that the well being and safety of the 

child will not be endangered upon the child being returned to the 

parent or guardian. §409.168 (2)(j).Fla.Stat.(l984). This is 

precisely the choice that the commentators mentioned in Part III had 
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been proposinq for so lonq. The standards discussed in the A.B. 

decision were essentially ratified by the leqislature in Chapter 

84-311. 

The A.B. decision and the 1984 leqislative revisions make 

clear that the "best interests of the child" standard has been 

replaced with a specific set of statutory requirements desiqned for 

reconciliation of children with their natural parents whenever 

possible and their permanent placement in adoptive homes when that 

is not possible. This reform eliminates the quesswork in attempting 

to predict at initial disposition whether a parent is capable of 

eliminating or mitigatinq the problems that resulted in removal of 

the child from the home. The substantial compliance standard 

prevents a myriad of subjective decisions based on an individual·.s 

evaluation of how eqreqious the facts are. This choice reconciles 

the ambiguities between private family law and public family law. 

It offers parents the opportunity, once and for all, to prove 

whether they can or will gain the necessary understandinq in 

parentinq throuqh the provision of services. As the First District 

concluded: 

"In section 39.41 (6) (b) there is 
ample warrant to test a parent's 
increased sensitivity throuqh actual 
experience with her child restored 
and with active assistance and 
oversight such as was ordered, in 
another but not dissimilar context in 
Hill v. State, 358 So.2d 190 2009 
(F1a.lst DCA 1978)." 

444 So.2d at 996. 

Not only does a mandatory performance agreement eliminate 
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the social science risks of predicting whether a parent can 

improve, it eliminates the constitutionally impermissible risks of 

erroneous factfinding. The United States Supreme Court in Santosky, 

supra, recognized that permanent neglect proceedings employ 

imprecise substantive standards that leave determinations unusually 

open to subjective values of a deciding judge. 

An error in the decision to terminate parental riqhts and 

an error in the decision not to terminate parental riqhts do not 

equally balance each other, the Court ruled. The relative 

severity of the unnecessary destruction of the natural family unit 

requires a much higher degree of certainty thantla near-equal 

allocation of riSk between the parents and the State. 1I 102 S. Ct. 

at 1401-02. In order to impress upon the factfinder the importance 

of the termination decision, the court in Santosky established the 

requirement of a clear and convincinq evidence standard of proof. 

But it left open the possibility that state courts and state 

leqislatures miqht choose additional ways to more fairly apportion 

the risk of error. The Florida leqislature has creatively devised 

the performance aqreement as another way to avoid the risks of 

error inherent in SUbjective decisionmaking. 

B. Advantages of performance agreements to parent, child, 

caseworker, and court. 

Although the mandatory nature of performance agreements can 

be ascertained from the law discussed above, there are distinct 

- 34 ­



practical advantages to their use. Parent, child, caseworker and 

court each benefit in ways that were non-existent in the past. A 

look at the advantages a performance agreement would have offered 

to all parties in a case such as this one will illustrate the 

wisdom of mandatory performance agreements as a prerequisite to 

permanent commitment. 

:e 

From the parentis point of view, Mary Burk would never have 

to ask "What must I do to have the child returned to me?" and be 

told lithe legal answer is that the mother can do everything 

required of her and the child may still not be returned to her", l.!l 

re A. B. at 996. With a performance agreement, the court and HaS 

could never circumvent the affirmative duty to identify to the 

parent the problems or conditions that resulted in removal of the 

child, to assist the parent in making a personal commitment to 

remediate these conditions, and to provide support services to the 

parent to make the accomplishment of the commitment a realistic 

possibility. If the parent had not kept her end of the bargain, 

then and only then would termination of parental rights be 

permissible. The above could be accomplished in a time period as 

short as six months, the same time period the legislature has 

established for permanent commitment based on abandonment. 539.41 

(l)(f),Fla.Stat. (1984). 

The advantages offered to the child are articulated in 

Santosky, supra. Permanent removal from her home will not 

necessarily improve the child's welfare. Nor does termination of 

parental rights necessarily ensure adoption. The child may spend 
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years movinq between state institutions and temporary foster 

placements even after natural parent ties have been severed. 102 

S. Ct. at 1401. fn. 15. 

Durinq the eleven months that C.B. was in a foster care 

settinq. a performance aqreement would have offered her safety while 

her mother demonstrated the strenqth of her commitment to improve 

her parentinq ability. with the active assistance and oversiqht of 

HaS. Her relatives could have been scrutinized as possible 

placement alternatives. But the lower court's decision irrevocably 

deprives C. B. of a natural mother. who. with help. miqht qrow to 

become a capable parent. 

A performance aqreement would have removed the quesswork by 

the HaS caseworker. Given the present state of the art of 

prediction. the counselor could not have accurately determined at 

adjudication whether Ms. Burk could be treated or rehabilitated. 

But the caseworker could have told Ms. Burk that she would be qiven 

a chance. that she would be told the situation that needs to be 

corrected. and that she would be qiven help in correctinq it. If 

she had not substantially complied within a specified time frame. 

her parental riqhts would have then been terminated. The caseworker 

would have been spared the fear of civil liability for damaqes for 

an erroneous prediction. 

Finally. for the courts. the performance aqreement replaces 

the former passive system of relyinq on a judqe's quess as to the 

child's best interest. a test requirinq more wisdom than Solomon'S. 

with an active strateqy for reunification or termination. pursued 
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viqorously and with initiative. In re A. B.• supra at 991. 

v. 
CONCLUSION AND RELIEF REQUESTED 

AMICUS urqes this Court to establish the principle of law 

that a performance aqreement is a mandatory prerequisite to the 

perma~ent commitment of a child as soon as the child has been placed 

in the temporary custody of HRS. after adjudication. The lanquaqe 

of Chapter 39 and Section 409.168 as interpreted by caselaw and by 

rules of statutory construction necessitates this reSUlt. as does 

the leqislative clarification of the law in Chapter 84-311. This 

principle of law assures clear standards and practical advantaqes to 

parent. child. caseworker and court and it minimizes the riSk of 

erroneous factfindinq. 

Any departure from this principle of law in order to 

address particularly troublesome factual situations will create bad 

precedent leadinq to substantial erosion of the laudatory purposes 

of this leqislation. Florida would then reqress to the vaque and 

unworkable standards of pre-reform days. 

AMICUS requests this Court to reverse the lower court 

decision and to remand for reconsideration in liqht of the above 

principle of law. 
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