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has always said, and that in a proper case, on proper notice, 

pleadings, and proof, permanent commitment may be sought through 

the initial pleading in dependency. 

[T]here is no reason why the original 
petition cannot cover both a prayer for 
determinat~on of dependency as well as 
for an order permanently committing for 
subsequent adoption. 

Noeling v. State, 87 So 2d 593, 597 (Fla. 1956) 

Noeling has never been overruled by this court or modi­

fied by statute. The legislature is presumed to know the law, 

including the judicial construction of statutes, Collins Investment 

Company v. Metropolitan Dade County, 164 So 2d 806 (Fla. 1974), 

and the legislature is presumed to intend every part of a statute 

for a purpose, Stein v. Biscayne Kennel Club, 15 Fla. 306, 99 So 

364 (1940), Lee v. Gulf Oil Corporation, 148 Fla. 612, 4 So 2d 

868 (1941). 

The statutory grounds for permanent commitment of children, 

both before and after the enactment of Chapter 80-102, Laws of 

Florida (1980) are stated in the alternative. The legislature 

therefore intended to preserve in tact the doctrine of Noeling 

that an action for permanent commitment could be based on the 

manifest best interest of the child together with the parents 

abandonment, abuse or neglect of that child. The legislature 

also intended that permanent commitment could be based on the 

manifest best interest of the child and the failure of the parents 

to substantially comply with a performance agreement. For the 
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latter to occur, it is of course necessary that there be a perfor­

mance agreement for the parents to breach, but the legislature pre­

served the option of permanent commitment early in the dependency 

proceedings, and did not make the performance agreement a condition 

precedent to prosecution of a permanent commitment action. 

Indeed, a careful reading of Chapter 80-102, Laws of 

Florida (1980), shows that performance agreements were intended 

to make permanent commitments easier, rather than more difficult. 

The parents of children in foster care could refuse to voluntarily 

surrender their children, could properly respond to notices of 

actions, and could abstain from further abandonment or abuse of 

the children while they were in care. The parents could also 

maintain marginal relationships with their children, doing essen­

tially nothing to enable the return of the children to their own 

custody, while preventing permanent adoptive placement of the 

children, While the agency frequently asserts that such conduct 

is neglect, the length of the chancellor's foot does vary. In 

such situations, the performance agreement statute requires not 

only the agency but also the parent to undertake specific affir­

mative steps toward the return of the children, and requires a 

reasonable deadline for those steps to be accomplished. It is in 

essence a "put up or shut up" statute, applying to both the 

parents and the agency. Its purpose is to prevent either the agency 

or the parents from allowing the children to languish in foster 

care with no permanent resolution of their status. Breach of the 
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performance agreement, or substantial compliance with it, is objec­

tively provable and reviewable, and these agreements remove the 

subjectivity often found in earlier permanent commitment litigation. 

In making substantial breach of a performance agreement a basis for 

permanent commitment, the legislature has created an objectively 

available criteria for determining that the parents have or have 

not made progress toward the return of their children sufficient 

to justify that return, or sufficient to justify a continuation of 

rehabilitative efforts. If neither is justified, the court is 

authorized by statute to terminate parental rights and achieve 

permanence through subsequent adoption. 

No purpose of this statute is furthered by requiring 

performance agreements in every instance. In stating the grounds 

for permanent commitment in the alternative, the legislature has 

recognized that in some cases of abandonment, abuse or neglect 

the prompt permanent commitment of the child may be justified. 

The legislature has made that prompt permanent commitment possible, 

and this court has recognized its availability. The Fifth District 

court of Appeal, in Burk v. Department of Health and Rehabilitative 

Services, 453 So 2d 220 (5th DCA, 1984), presently under review in 

this court as Docket No. 65,790, recognized that the requirement 

of a performance agreement in every instance could produce absurd 

results. 

For example, notwithstanding a clear case 
of child abuse or abandonment, the conse­
quences of which would be inevitable per­
manent commitment, HRS would have no choice 
but to enter into a performance agreement. 

453 So 2d at 222� 
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In such cases, the requirement of a performance agreement 

would frustrate rather than further the legislative intent. It 

would prolong, rather than shorten, the child's stay in foster 

care. The legislature has not mandated such a result, and neither 

should this court. 

The governing statutes at the commencement of this action 

were found in Florida Statutes, 1983. Both §409.l68 and §39.4l 

(1) (f)l were amended in Chapter 84-311, Laws of Florida (1984), 

effective October 1, 1984. A close analysis of the substantive 

language of these statutes, both before and after the 1984 amend­

ments, confirms that the certified question should be answered in 

the negative. 

In both versions, §409.l68 is a statute of limited appli­

cability. In the earlier version, the performance agreement/ 

performance plan requirement was triggered by the transfer of 

custody of the child to the agency and placement of the child in 

foster care: 

In each case in which the custody of a 
child has been vested either voluntarily 
or involuntarily in the social service 
agency and the child has been placed in 
foster care, a performance agreement 
shall be prepared within 30 days after 
the placement and shall be submitted to 
the court. 

Fla. Stat. 409.168(3) (a) (1983) 

Thus this statute did not operate on any child until (1) 

custody of the child had been transferred to the agency, and (2) 

the child had been placed in foster care. This threshold 
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requirement was relied upon by the Fifth District court of Appeal 

in Burk v. HRS, supra, in rejecting that mother's contention that 

the performance agreement requirement was triggered by placement 

of the child in an emergency shelter. 

(Sections 39.401 and 39.402 govern the taking into custody 

of a child thought to be dependent. These statutes set forth 

grounds for taking a suspected dependent child into custody, pro­

vide for prompt judicial review, and severely limit the time a 

child may be held in shelter pending an adjudicatory hearing on 

the issue of dependency. If the child is in fact adjudicated 

dependent, the child may be continued in emergency shelter for an 

additional period of time pending a dispositional hearing.) 

While a child is in emergency shelter, that child is not 

in foster care and therefore not subject to the requirements of 

a performance agreement. Indeed, the making of a performance 

agreement prior to the court's entry of a dispositional order 

would be premature and presumptive, as the court has not disposed 

of the case; it would be a practical impossibility, as the 

occurrence of a contested adjudicatory and dispositional hearing 

indicates the absence of agreement between the agency and the 

parents, so that the only interim "plan" would of necessity be to 

pursue the litigation and await the disposition order of the 

court. The court, of course, retains the option on proper plead­

ing and notice to make its disposition order one of permanent 

commitment for subsequent adoption, or to order the commencement 

of such a proceeding; Noeling v. State, supra. 
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Contrary to the assertion of the mother in the instant 

case, the 1984 amendments do not alter this procedure. In 

Chapter 84-311, Laws of Florida (1984), the legislature amended 

§39.4l(1) (d) by adding the following sentence: 

After the child is committed to the temporary 
custody of the department, all further pro­
ceedings under this section shall additionally 
be governed by s. 409.168. 

The new language relied upon by Petitioner has no application 

until after a child has been adjudicated dependent and a dispo­

sitional order entered. Since this language does not inhibit the 

entry of an order of permanent commitment at the dispositional 

stage itself, the possible permanent commitment at disposition 

contemplated in Noeling v. State remains a lawful possibility. 

Thi$ alone is a sufficient basis for this court to answer the 

certified question in the negative. 

The facts of this case illustrate another factual situation 

in which the execution of a performance agreement or plan is not 

a condition precedent to an action for permanent commitment. In 

Chapter 84 .... 311, L~\V'S cfFlorida (1984), the wording of §409.l68 

was substantially revised. The statement of legislative intent 

was enlarged, and for the first time recited in this section the 

legislative preference for return of the children to the natural 

tamilies. (This represented a change only in the focus of this 

section, as the legislative goal of rehabilitation of distressed 

families had been vigorously expressed in other sections of the 

~lorida $tatute$ for many years, e.g., Fla. Stat. 39.001(2) (c) 
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(1983).) The scope of this section was enlarged to include pro­

visions dealing with children who had been permanently committed, 

and the trial judge's authority over performance agreements and 

plans was expanded and clarified. 

In the case under review the child B. B. had been adjudi­

cated dependent on January 5, 1984, and had been placed in foster 

care. The two Petitions for Dependency had alleged extensive and 

serious injuries to the child, and the court's order found that 

the child had received injuries which have left him severe physical 

handicaps. The court's order placed the child in the temporary 

care, custody and control of HRS for placement in a licensed foster 

home, with the Department being empowered to authorize needed 

medical care including emergency surgery. By separate order, 

counsel was appointed to represent the mother. 

The agency and the Guardian ad Litem promptly began dis­

cussions regarding the possible terms of a performance agreement. 

Because of inability of the mother and her counsel to confer, an 

extension of time was sought and obtained from the trial court for 

the preparation of a performance agreement, and ultimately the 

parties appeared before the trial judge on March 6, 1984, on an 

oral motion for performance agreement. The order suggests virtu­

ally total disagreement among the parties. The Guardian ad Litem 

had "no objection" to a ninety (90) day performance agreement pro­

vided that the goal of such an agreement was termination of the 

mother's parental rights; the agency desired entry into a perfor­

mance agreement with a ninety day duration, the proposed terms of 
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which are not recited. The mother wanted a performance agreement, 

but the terms to which she would agree are not reflected in the 

record. 

Faced with this disarray, it was incumbent on the trial 

judge to do something to move the case forward. His solution was 

to order the Guardian ad Litem to file a petition for termination 

of parental rights and permanent commitment of the child for sub­

sequent adoption. He had the power to take this action. 

The definition of performance agreement in effect at the 

time is stated in §409.168 (2) (g) (1983): 

"Performance Agreement" means a document 
written in layman's terms in the principal 
language, to the extent possible, of the 
natural parent and in English which is 
ordered by the court, prepared by the social 
service agency responsible for the foster 
home placement in conference with the 
natural parents, and signed by the parent, 
parents, or other custodian of the child; 
the child's legal guardian; the social 
service agency responsible for the foster 
home placement; and, if possible, the child. 

(Emphasis added) 

The 1983 statute also provided in §409.168(3) (a)3 for the submission 

of a plan to the court if the parents could not or would not par­

ticipate in the formation of a performance agreement. This plan 

was specifically made subject to review by the court. The 1984 

amendment modified the definition of performance agreement only 

modestly: 

"Performance Agreement" means a document, 
written in layman's terms in the principal 
language, to the extent possible, of the 
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natural parent and in English, which is 
ordered by the court, prepared by the 
social service agency responsible for 
the foster home placement in conference 
with the natural parents, and signed by 
the parent, parents, or other custodian 
of the child; the child's legal guardian; 
the social service agency responsible for 
the foster home placement; the foster 
parent; the guardian ad litem for the child, 
if one has been appointed; and, if approp­
riate, the child. (Emphasis added) 

s. 13, Chapter 84-311 (Laws of Florida) (1984) 
amending s. 409.168 (2) (g) . 

The 1984 amendments also defined permanent placement plan 

to be used when the parents will not or cannot participate in the 

preparation of a performance agreement. The performance placement 

plan is also to be approved by the court. s. 13, Chapter 84-311, 

(Laws of Florida) (1984), amending s. 409.168 (2) (h). 

The 1984 amendments also give the court the power to amend 

a performance agreement or plan, s. 409.168(3) (d)S, s. 13, Chapter 

84-311, Laws of Florida (1984). 

Under either statute, the right to approve a performance 

agreement or plan granted the trial judge of necessity carries with 

it the right to disapprove such an agreement or plan. The right of 

the court to amend the plan independently of parties is specifically 

granted. Thus the action of the lower tribunal in ordering the 

Guardian ad Litem to prosecute an action for permanent commitment 

is in effect the adoption of a plan by the court. The trial judge, 

who had not specifically ruled on all of the abuse allegations of 

the two Petitions for Dependency, apparently felt that a full trial 
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on the nature and extent of the parent's possibilities for reha­

bilitation was necessary before he could resolve the disagreement 

among the parties as to the necessity or terms of a performance 

agreement. The court's plan, therefore, was to hear trial on the 

issues raised by such a petition, to adopt (and implement) a plan 

of permanent commitment for subsequent adoption if the facts war­

ranted that disposition, and to deny the petition if they did not. 

In the latter circumstance, the trial judge would be in a suffi­

ciently informed position to resolve the differences of the 

parties regarding the terms and conditions of a performance agree­

raent or plan. 

In adopting this procedure, the trial judge acted within 

the authority granted him by statute, and well within the inherent 

power of the juvenile courts to direct the procedural progress of 

cases involving the interests of juveniles. 

Faced with the practical impossibility of achieving a 

voluntary performance agreement, and the consequent necessity of 

a performance plan approved by the court, the trial judge ordered 

a proceeding which would maximize his knowledge of the case, 

which would maximize the ability of the parties to present their 

views to him, and which would maximize his opportunity to make an 

informed, principled, and just resolution of the issues raised 

by the need for appropriate disposition of this case. 

It is noteworthy that in addition to the statutory author­

ity for judicial review and approval of a performance plan in lieu 
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of performance agreement, the newly promulgated Florida Rule of 

Juvenile Procedure 8.800(c) requires that HRS, by motion, present 

a performance plan to the court for review within thirty (30) 

days of the child's placement in foster care. This rule serves 

to reemphasize the control of the court over the contents of 

performance agreements and plans, and further supports the argu­

ment that the trial judge's action was within both his statutory 

and his inherent jurisdiction. 

The trial judge's action serves to further the legislative 

goal of preventing the unnecessary retention of children in foster 

care; it affords full due process protection to the mother's 

interest in preserving her family integrity, and it promotes a 

speedy resolution of the issues critical to advancing the best 

interest of this child. The certified question should be answered 

in the negative, and the decision of the lower tribunal should be 

affirmed. 

- 22 ­



, . 

.� 
• 

CONCLUSION 

The certified question should be answered in the negative, 

as neither statutory nor case law makes a performance agreement or 

plan under §409.168, Fla. Stat. a condition precedent to the prose­

cution of an action for permanent commitment for subsequent adoption 

under §39.41, Fla. Stat. 

By statute and case law, permanent commitment may be sought 

and granted before any statutory right to performance agreement 

ever comes into being. Also, the trial judge, in the exercise of 

his statutory rights under §409.168 and his inherent authority as 

juvenile judge to control juvenile proceedings, may control the 

terms of a performance agreement or plan, or the formation of such 

performance agreement or plan, so as to require the prosecution of 

an action for permanent commitment for subsequent adoption • 

Respectfully sUbmitted, 

STATE OF FLORIDA, DEPARTMENT OF 
HEALTH & REHABILITATIVE S VICES 

BY: / 
JAMES A. S '/ 
District III Legal gbunsel 
1000 Northeast 16th/Avenue 
Gainesville, Florida 32609 
904/395-1013 

- 23 ­



•� 

CERTIFICATE OF SERVICE 
• • 

• 
I HEREBY CERTIFY that a true and correct copy of Respon­

dent's Answer Brief has been furnished to STEPHEN G. BIRR, ESQ., 

Attorney for Petitioner, 122 St. Clair-Abrams Avenue, Tavares, 

Florida 32778; WILLIAM G. LAW, ESQ., Attorney for Guardian ad 

Litem, Post Office Box 57, Groveland, Florida 32736; PAMELA MILES, 

Program Director, Guardian ad Litem Program, Office of the Courts 

Administrator, Supreme Court Building, Tallahassee, Florida 32301; 

and the HONORABLE ERNEST C. AULLS, JR., Circuit Judge, Lake County 

Courthouse, 315 West Main Street, Tavares, Florida 32778 by U.S. 

Mail delivery this 17th day of January, 1985 . 

.. 
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