
Here again, another explanation is necessary. At the first 

trial, she testified that she examined this hair on December of 

1977. See Peek v. State, 395 So.2d at 495. In the instant trial 

she explained that there was no transmittal letter for December 7, 

1977, but for July 12, 1977 (R 785); that the statements she had 

made at the previous trial about having received the hair for analy­

sis on December 7, 1977, probably resulted from the fact that her 

interrogator had suggested December as the date when he really meant 

July 12, 1977. (R 785 - 788) If one transposes 7/12/77 we have 

12/7/77. (R 819) 

David Jernigan testified that on March of 1984, he was employed 

by the Sanford Laboratory (R 816) as an expert in the field of hair 

examinations. (R 817) He received exhibits 7, 9, 10, 12 and 15 for 

comparison. (R 821 - 822) He also identified exhibit 15 as the 

slides prepared by Diana Bass. (R 823) He took the hair fragment 

from the slide prepared by Diana Bass and put it on one of his own. 

(R 829) He identified exhibit 17 as the slides prepared by him (R 

830) and conducted his own examination. After the examination, he 

returned the items to the evidence vault to be returned to the Win­

ter Haven Police Department. (R 823) 

One other aspect needs explaining: the finding of the hair 

fragment after the first trial. Mark Pellham, employed by the lab­

oratory (R 808) testified that on November of 1981, he wrote to the 

Winter Haven Police Department because there had been some evidence 

pertaining to the Peek case that had been in possession of the lab­

oratory for some four years. (R 810) Subsequently, the items were 

turned over to Patrolman Hutzell on December 2, 1981. (R 813) 
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These items included the slides prepared by Diana Bass. (R 813) 

Officer Hutzell testified they were in her custody from 

December 2, 1981 through March 20, 1984, when they were resubmitted 

for additional testing. 

Consequently, what this court said in 1981, respecting the ad­

missibility of this evidence continues to apply. Peek v. State, 395 

So.2d at 495. The value of this evidence was for the jury. The 

jury well understood this evidence and its significance. 
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ISSUE VIII 

THE TRIAL JUDGE'S EXCLUSION OF THE NUMEROUS 
ITEMS OF EVIDENCE INCLUDING POLICE REPORTS, WIT­
NESS STATMENTS TAKEN BY POLICE, AND THE HAIR 
ANALYST'S EMPLOYEE EVALUATION WAS ERROR AND DE­
NIED APPELLANT A FAIR TRAIL, THE RIGHT TO PRE­
SENT EVIDENCE IN HIS OWN DEFENSE AND THE RIGHT 
TO BE FREE FROM CRUEL AND UNUSUAL PUNISHMENT, AS 
GUARANTEED BY THE FIFTH, SIXTH, EIGHTH AND FOUR­
TEENTH AMENDMENTS TO THE UNITED STATES CONSTITU­
TION AND CORRESPONDING PROVISIONS OF THE FLORIDA 
CONSTITUTION. 

Appellant recognizes that with respect to matters ".•• 

involving the admission of evidence, the trial judge's decision is 

given great discretion." (Appellant's brief, p. 63) He argues, 

however, that the jUdge's demonstrated cavalier attitude requires 

this court to make a de novo review of its admissibility. As we 

have demonstrated under to Issue I herein, the trial judge was 

eminently fair. Moreover, he was correct in each of the rulings 

wherein appellant herein complains. 

PROFFER OF OFFICER McDONALD'S TESTIMONY� 

Appellant proffered officers McDonald's testimony that some� 

lady had heard an automobile around the Carlson home at 2:30 or 3:00� 

a.m •• Contrary to what appellant asserts, she did not tell him it 

was the victim's car. (R 561 - 562) This was clearly hearsay. 

Florida Evidence Code, 90.801. 

THE EMPLOYEE EVALUATION OF DIANA BASS 

This was also hearsay because proffered by someone other than 

the witness testifying (R 880). It was prepared after the case went 

to trial the first time (R 880) and was strictly an opinion. (R 

881) Moreover, counsel called Diana Bass as a defense witness and 

went extensively into her handling of evidence. (R 790 - 793) 
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THE POLICE REPORT OF OFFICER LATNER� 

Appellant contends that this report identified a more promising 

suspect who was not investigated. We deny this. When counsel 

offered to introduce the report, he conceded during argument that he 

could ask Latner about this evidence instead of introducing the re­

port. (R 1034) This report was also hearsay. Parenthetically, we 

could point out that appellant was allowed wide latitude in examin­

ing witnesses about other suspects. (R 1039 - 1045, 1074, 1078 ­

1080, 1082 - 1090). 
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ISSUE IX 

THE PROSECUTOR'S QUESTIONING OF APPELLANT ABOUT 
THE EXERCISE OF HIS RIGHT TO REMAIN SILENT IN A 
PREVIOUS CASE VIOLATED FLORIDA RULE OF CRIMINAL 
PROCEDURE 3.250 AND THE FIFTH AND FOURTEENTH 
AMENDMENTS TO THE UNITED STATES CONSTITUTION AND 
CORRESPONDING PROVISIONS OF THE FLORIDA CONSTI­
TUTION. 

On page 66 of his brief, appellant sets out a dialogue between 

his client and the assistant state attorney, while appellant was 

testifying, which appears in R 957 - 958. 

Suffice it to say, appellant's counsel did not object. 

Wainwright v. Sykes, 433 U.S. 72 (1977), 
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ISSUE X 

WHERE THE GRAND JURY WHICH INDICTED APPELLANT 
CONTAINED ONLY ONE BLACK AND THE WHITE FOREMAN 
WAS SELECTED BECAUSE HE WAS AN ACQUAINTANCE OF 
THE JUDGE, APPELLANT WAS DENIED A FAIR TRIAL, 
EQUAL PROTECTION OF THE LAWS, DUE PROCESS OF 
LAW, THE RIGHT TO AN IMPARTIAL JURY, AND THE 
RIGHT TO BE FREE FROM CRUEL AND UNUSUAL PUNISH­
MENT, AS GUARANTEED BY THE FIFTH, SIXTH, EIGHTH 
AND FOURTEENTH AMENDMENTS TO THE UNITED STATES 
CONSTITUTION. 

In the first place appellee cannot accept appellant's allega­

tions as the percentage of blacks and whites on the venire. (See 

appellant's brief, p. 70) 

Appellant filed a motion to dismiss predicated on the conten­

tion that the grand jury was improperly constituted because there 

were insufficient blacks summoned to draw a representative sample 

and because the selection process was such that no blacks were con­

sidered. (R 65 - 66) His motion did not allege any facts support­

ing its conclusory allegations. 

Subsequently, the state attempted to have an evidentiary hear­

ing conducted on said motion, but, as we shall see, to no avail be­

cause defense counsel did not proceed with the production of any 

evidence. 

When the hearing commenced, appellant's trial counsel represen­

ted to the court that he could present affidavits concerning these 

matters. (R 93) The state contended that the defense had the 

burden of proof to come forward with some prima facie evidence (R 93 

- 94) complaining that all that had been presented were counsel's 

comments. Representations by counsel do not constitute evidence and 

~ are insufficent to support a motion. State v. Montgomery, 310 So.2d 
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440 (Fla. 3 DCA 1975); State v. Church, 353 So.2d 219 (Fla. 2 DCA 

1977). 

The court agreed that appellant had the burden. (R 94) After 

a lengthy discussion, appellant's counsel asked to pass the motion 

so that he could conduct further investigations. (R 101) Neverthe­

less, since former Judge Stokes was present to testify for the state 

(R 102) his testimony was taken. 

Mr. Stokes testified, essentially, that he could not remember 

the details, but that Mr. Holmes was selected as foreman because, 

although they were not close, they were social friends and felt that 

his background in dealing with people made him an excellent foreman. 

(R 107) He also testified that while he was on the bench, he had 

selected a black female as Grand Jury Foreman because of her leader­

ship qualifications. (R 108) Moreover, in selecting the Grand 

Jurors there were no discriminatory practices utilized. (R 104 ­

10) 

After Mr. Stoke's testimony, appellant's counsel again asked 

to put matters" • back on the motion calendar at a later point 

in time, . • ." (R 113) They were. 

The hearing above described was held on June 26, 1984. (R 84) 

Counsel for appellant chose not to pursue his motion. Instead, he 

elected to file an affidavit by a Lisa Daye Hall (R 216) and some 

other documents which were unverified. (R 217 - 219) 

These were filed August 17, 1984, three days prior to the start 

of the trial. Since appellant did not pursue his motion, he has 

waived it, Francois v. State, 407 So.2d 885 (Fla. 1981), Moody v. 

State, 418 So.2d 989 (Fla. 1982) and this court should so hold so 
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that federal courts do not use the excuse that they can rule on the 

merits because this court did as occurred in Henry v. Wainwright, 

661 F.2d 56 (5th Cir. 1981) and other such cases. 
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ISSUE XI 

APPELLANT'S ABSENCE FROM THE COURTROOM DURING 
PORTIONS OF THE TRIAL VIOLATED HIS RIGHTS TO 
CONFRONTATION, DUE PROCESS AND THE RIGHT TO BE 
FREE FROM CRUEL AND UNUSUAL PUNISHMENT, AS GUAR­
ANTEED BY THE FIFTH, SIXTH, EIGHTH AND FOUR­
TEENTH AMENDMENTS TO THE UNITED STATES CONSTITU­
TION AND CORRESPONDING PROVISIONS OF THE FLORIDA 
CONSTITUTION. 

Appellant complains that he was not present during arguments of 

counsel with respect to Williams Rule testimony and at the charge 

conference on jury instructions. He recognizes that as to the 

first, counsel specifically waived his client's presence. (R 236) 

When the attorneys went to the judge's chambers to discuss the in­

structions, no objection was interposed to appellant's absence. 

Naturally, appellant cites Proffitt v. Wainwright, 685 F.2d 

1227 (11th Cir. 1982) modified on rehearing, 706 F.2d 311 (11th Cir. 

1983). On rehearing, the Proffitt court held that a defendant's ab­

sence could not be excused absent a personal waiver by the defendant 

himself. Having been counsel for the state in Proffitt, the under­

signed would submit that the Eleventh Circuit misread all of the 

cases which it relied on in support of its authority. In the in­

terests of brevity, we will not discuss those underlying cases. 

Suffice it to say that in Hall v. Wainwright, 733 F.2d 766 (11th 

Cir. 1984) Judge Hill analyized the cases and came to the conclusion 

that the writer of Proffitt misread them. Hall, 780 - 786. 

More recently, the Supreme Court of the United States put a 

damper on the Proffitt opinion holding that a defendant's presence 

can be waived by failing to object. Moreover, presence is not re­

~ quired at all stages. It must be viewed in light of the whole 
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record and violates due process only to the extent that a fair and 

just hearing would be thwarted. United States v. Gagnon, 36 Cr.L. 

4235, Case No. 84-690, decided March 18, 1985. 

In order to demonstrate prejudice, appellant argues that it was 

at the charge conference where the judge allegedly made the state­

ments "niggers". The charge conference was transcribed and no such 

statement appears. (R 1116 - 1122) Again such statements as "I'm 

not going to be on the criminal court anyway if and when this thing 

is reversed" do not appear in the record except as an assertion by 

defense counsel of what he claimed the judge said. (R 1399) 

The statement "let it all hang out" was made by the judge, but 

how this can be interpreted as prejudicial escapes the undersigned. 

This was merely a colloqual expresssion by the judge indicating he 

was going to allow the William's Rule testimony. (R 249) 
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ISSUE XII 

THE TRIAL JUDGE'S EXCLUSION OF PENALTY PHASE 
EXPERT TESTIMONY OFFERED TO SHOW THAT ERRORS IN 
THE DETERMINATION OF GUILT SOMETIMES OCCUR IN 
CASES LIKE THE INSTANT ONE AND THAT THE IMPOSI­
TION OF THE DEATH PENALTY ON APPELLANT WOULD 
HAVE NO DETERRENT EFFECT VIOLATED APPELLN~T'S 
RIGHTS UNDER THE EIGHTH AND FOURTEENTH AMENDMENT 
AND LOCKETT V. OHIO, 438 U.S. 586 (1975). 

Appellant cannot be serious in contending that the testimony of 

Proffessor Radelett should be allowed. In effect he sought to re­

try the case on an issue already determined by the jury; viz: the 

appellant's guilt. 

Lockett v. Ohio, 438 U.S. 586 (1975) does not hold that any 

evidence that the accused wants to present is admissible. It must 

be relevant to the circumstances surrounding the crime or the char­

acter of the defendant. This testimony was not relevant to either 

of those aspects. 

As to the deterrent effect of capital punishment, the testimony 

would have been completely irrelevant because capital punishment is 

constitutional irrespective of its deterrent effect. Gregg v. 

Georgia, 428 U.S. 153 (1976). 
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ISSUE XIII� 

THE USE OF DIFFERENT JUDGES FOR THE GUILT AND 
PENALTY PHASES, WHERE A CHANGE WAS REQUIRED BE­
CAUSE OF RACIAL COMMENTS MADE BY THE PRIOR 
JUDGE, VIOLATED SECTION 921.121(1), FLORIDA 
STATUTES, AND DENIED APPELLANT A FAIR TRIAL IN 
VIOLATION OF THE FIFTH, SIXTH, EIGHTH AND FOUR­
TEENTH AMENDMENTS TO THE UNITED STATES CONSTITU­
TION AND CORRESPONDING PROVISIONS OF THE FLORIDA 
CONSTITUTION. 

When appellant filed his motion for disqualification, Judge 

Langston had little alternative except to recuse himself as reques­

ted by appellant. 

Appellee was specifically told that if the judge recused 

himself a new judge would have to take one the second phase of the 

trial. (R 1252 - 1254) Knowing what would occur, appellant 

insisted on the record he wanted Judge Langston off the case. (R 

1254) 

Appellant has failed to allege prejudice or cite any cases 

holding the procedure followed to be prejudical. 
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ISSUE XIV 

THE IMPOSITION OF APPELLANT'S DEATH SENTENCE 
WITHOUT A CLEAR FINDING THAT APPELLANT INTENDED 
TO TAKE LIFE VIOLATED THE EIGHTH AND FOURTEENTH 
AMENDMENTS TO THE UNITED STATES CONSTITUTION AND 
CORRESPONDING PROVISIONS OF THE FLORIDA CONSTI­
TUTION. 

Citing Enmund v. Florida, 102 S.Ct. 3368 (1982) appellant con­

tends that if the evidence showed that appellant killed the victim 

purely by accident a sentence of death would be inappropriate. This 

argument is ludicrous under the facts of this case. He strangled 

the life out of his victim. If that is accidental there is no such 

thing as murder. 

Moreover, appellant's Enmund argument is premised on the con­

tention that it is the jury who must make the Enmund determination 

He is mistaken. Skillern v. Estelle, 720 F.2d 839 (5th Cir. 1983), 

Hall v. Wainwright, 733 F.2d 766 (Fla. 1981), Ross v. Kemp, F.2d 

(11th Cir. 1985), Case No. 82-8413, decided March 25, 1985. 
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ISSUE XV 

THE IMPOSITION OF APPELLANT'S DEATH SENTENCE 
VIOLATED THE EIGHTH AND FOURTEENTH AMENDMENTS TO 
THE UNITED STATES CONSTITUTION BECAUSE IT IS RA­
CIALLY DISCRIMINATORY IN THAT BLACKS AND PERSONS 
WHO KILL WHITES ARE DISPROPORTIONATELY LIKELY TO 
RECEIVE A DEATH SENTENCE THAN WHITES AND PERSONS 
WHO KILL BLACKS. 

Since appellant concedes this argument has been rejected, no 

comment is necessary. 

CONCLUSION 

Based on the above and foregoing reasons, arguments and 

authorities the judgment and sentence showed be affirmed. 
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