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STATEMENT OF FACTS 

The parties were married in 1953, and all four o f  the i r  

chi ldren have attained the i r  majority. Petitioner is, and has 

been throughout the  marriage, a licensed registered nurse 

(R-164), employed as such throughout the marriage (R-165). 

Since March o f  1983, Petitioner was employed on a full-time 

basis as a registered nurse, and was so at the  time of the 

f inal hearing, earning a gross salary o f  $432.80 per week 

(R-165, 171). Her net monthly income af ter  federal 

withholding tax and social security and an approximate 

$150.00 per  month payrol l  deduction to  her  savings i s  

$1,636.67 (R-167). In addition, she received $180.00 per  

month rental income fo r  an apartment located on the parties' 

Lee Avenue proper ty  (R-168). Her net disposable monthly 

income is therefore $1,816.67, and her  net monthly l iv ing 

expenses are approximately $1,100.00 (R-169). B y  contrast, 

Respondent operates wi th  a net monthly defici t  o f  $726.47 

(R-282). 

Since approximately 1970, the parties had one joint 

checking account. There were, however, three separate 

checkbooks out  o f  which money could be drawn on the joint 

account. The parties would deposit the i r  respective earnings 

in to  that account each pay period. One of the three 

checkbooks was considered b y  Petit ioner as exclusively hers. 

She would separately account fo r  her earnings in that  

part icular  checkbook and use the  funds for  her personal 

wishes and purchases. The Husband's earnings were 
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accounted for  in the other two checkbooks, one o f  which was 

earmarked for  the family's groceries and the other for  the 

family's l i v ing  expenses, mortgage payments, and proper ty  

acquisitions (R-177-179, 185) . 
Petitioner, for  an approximate ten-year period, 

preceeding the parties' separation, consumed alcoholic 

beverages to excess on a daily basis, often to  the point of 

passing out  and wett ing the bed. Her chronic d r ink ing  

problem created a very  unpleasant situation for  Respondent 

and the children, b y  provoking her constant arguing and 

even physical violence (R-193-194, 259-262, 429). The 

marriage had been an unhappy one for  f i f teen years (R-247). 

Petitioner was a poor housewife (R-259) and spent less time 

than Respondent in doing household chores such as cleaning, 

cooking, and tending to  the  chi ldren (R-262), even though he 

worked fu l l  time and she only pa r t  time. 

Petitioner, b y  v i r tue  o f  her marriage t o  the  Appellee, 

and by  ut i l iz ing her earnings throughout the marriage solely 

fo r  her own personal benefit (while Respondent paid all l i v ing 

expenses and proper ty  acquisitions), and for  other sundry  

reasons was able to  amass a substantial cash and receivable 

estate fo r  herself  at the  time of the final hearing. B y  

settlement, the Wife's interest in a closely held corporation, 

Derferprice, Inc., was purchased (R-154) for the 

consideration o f  a note receivable and mortgage on the 

corporate proper ty  in the amount o f  $18,000.00 (R-285). She 

also received an undivided one-third interest in a house and 
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l o t  located in Autumn Woods, owned jo in t l y  by t h e  part ies, 

a n d  t h e i r  daughter ,  Jan Rybak (R-155), wh ich  p r o p e r t y  was 

valued a t  $44,000.00. 

Beg inn ing  in January  o f  1982, Pet i t ioner  began t o  

systematical ly w i thdraw approximate ly  $10,000.00 o f  joint 

f u n d s  f rom t h e  part ies'  jo in t  sav ings account a n d  conver ted  

those f u n d s  t o  he r  own use w i thout  t h e  consent o r  knowledge 

o f  Respondent (R-179-183, 258). Addi t ional ly ,  t he re  was no 

evidence presented t o  defeat t h e  jo int  ownersh ip  o f  t h a t  

account. She closed t h e  jo int  account and  opened one in h e r  

sole name, purchased stocks and  IRA'S and  general ly  built 

h e r  cash estate t o  o v e r  $23,000.00. Consider ing t h e  receivable 

f rom t h e  corporat ion, h e r  assets were  in excess o f  $41,000.00 

(R-179-184, 219). B y  contrast ,  t h e  Husband's cash estate a t  

t h e  t ime o f  t h e  f ina l  hear ing  was approximate ly  $900.00 

(R-283). 

Pet i t ioner 's mother, during t h e  course  o f  t he  marriage, 

made a jo in t  gift t o  t h e  par t ies  o f  22 shares o f  Eastman Kodak 

Stock, which remains j o in t l y  owned by them (R-276,265). 

In addit ion, t he  Wife now owns, by v i r t u e  o f  t h e  f ina l  

judgment, personal p r o p e r t y  acqu i red  by t h e  par t ies  during 

t h e  marr iage in t h e  approximate amount o f  $20,000.00 

(R-265). B y  contrast ,  t h e  Respondent owns t h e  balance of 

t h e  personal p r o p e r t y  acqu i red  by the  par t ies  during t h e  

marr iage valued a t  approximate ly  $1,000.00 (R-266). 

A l though  work ing  full t ime a t  t h e  time o f  f ina l  hearing, 

and no t  hav ing  complained t o  h e r  husband o f  a n y  medical 
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problems she had in the last f i f teen years o f  the marriage 

(R-282), and acknowledging that  she was in good health 

(R-174), Petitioner now claims to be physically unfit for  

employment due to  her varicose veins. She was last treated 

fo r  varicose veins ten years ago (R-172), and no doctor has 

ever told her that  she could not work because o f  varicose 

veins R - 1 7  . Petitioner's family physician, Dr.  Henry, in 

response to a request from Petitioner's lawyer, as to whether 

he was aware o f  any medical problems that  would inhibit her  

ab i l i ty  to work, rendered an opinion that  she was in excellent 

health (R-173, 233). Dr. Henry knew o f  no medical reason 

why Petitioner cannot work as a nurse on a full time basis as 

she is doing (R-235). 

Petitioner to ld her psychiatrist, Dr. Royce Jackson, 

that  she fe l t  she was in good health, that  she enjoyed her 

work, and th ings were going well. She never complained to  

him, o f  her inabi l i ty  to work due to any physical o r  emotional 

restraints (R-252). From his observations and treatment of 

Petitioner, he knows of  no physical o r  mental problems that  

would prevent her from working full time as a nurse. He did 

opine that  it would be devastating to Petitioner's self esteem, 

if she did not continue working as a nurse (R-253). 

Dr.  Pararo, who last treated her for  varicose veins in 

1973, did test i fy  that  Petitioner would probably not be as 

comfortable working five days a week, as would a person who 

did not have varicose veins (R-304). 

Substantially, all o f  the funds that  went in to  the  
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acquisi t ion, maintenance, and  cons t ruc t ion  of  t h e  real 

p r o p e r t y  acqui red by t h e  par t ies  during the  marriage, came 

f rom t h e  Respondent's earn ings o f  h i s  en terpr ise  (R- 185). 

wh i le  Pet i t ioner  built h e r  a substant ia l  cash estate 

(R-179-184). 

T h e  part ies'  mar i ta l  home (Lee Avenue) was valued a t  

$1 19,500.00 (R-257), w i th  a f i r s t  mortgage encumbering said 

p r o p e r t y  in t h e  amount o f  $12,699.00 (R-257). T h e r e  i s  also a 

second mortgage o n  t h e  Lee Avenue p r o p e r t y  in t h e  or ig ina l  

p r inc ipa l  amount o f  $40,000.00. T h e  proceeds o f  t h a t  mortgage 

were  used as fol lows: $15,000.00 went  t o  pay o n  some of t h e  

Der fe rp r i ce  p rope r t y ;  $5,000.00 went f o r  joint debts  of  t h e  

parties; $10,000.00 was f o r  a swimming pool placed a t  t h e  Lee 

Avenue proper ty ;  and  $1 0,000.00 went  f o r  cons t ruc t ion  costs 

on  L o t  64, Fiesta Dr ive,  located o n  A l l iga tor  Point  (R-279). 

T h e  Fiesta D r i v e  p r o p e r t y  was purchased in t h e  

par t ies '  jo in t  names by Respondent, who acqu i red  a personal 

s ignature  loan f o r  t h e  purchase in t h e  amount of $5,000.00 

(R-191). Pet i t ioner  did not  s i g n  t h e  note (R-277), and it was 

pa id  back  whol ly w i t h  Respondent's separate funds  (R-277). 

T h e  Fiesta D r i v e  p r o p e r t y  i s  a week-end t y p e  home. 

Respondent per formed a l l  t h e  labor f o r  i t s  cons t ruc t ion  

(R-191) on  weekends, n ights,  and h i s  vacat ion times 

(R-192,277). A substant ia l  amount o f  t h e  labor  per formed was 

a f t e r  t h e  part ies'  separat ion (R-276). T h e  value of t h e  labor 

was in excess o f  $16,000.00 (R-225), a n d  al l  t h e  materials for  

t h e  cons t ruc t ion  were purchased f rom a cons t ruc t ion  loan in 

t h e  amount of approximate ly  $1 5,000.00, which was 
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subsequently repaid b y  the  corporation, Derferprice, I nc. 

(R-279-280), and w i th  pa r t  o f  the proceeds from the  second 

mortgage o n  the Lee Avenue proper ty  (R-278). There is  also 

present ly existing, an additional construct ion loan o n  the 

Fiesta Dr ive property,  in the amount o f  $17,000.00, which 

also was ut i l ized fo r  the purchase o f  materials in the  

construct ion (R-280) . 
The t r ia l  cour t  awarded Respondent, the Petit ioner's 

undiv ided hal f  interest  in the  Fiesta Dr i ve  proper ty .  

The f inal judgment (R 131-133) and the  stipulations o f  

t he  part ies le f t  them in the  following financial positions w i th  

regard t o  the d is t r ibut ion o f  assets: 

Asset Value Lien Award t o  Wife Award 
to  Husband 

Marital Home $1 19,500.00 

Autumn Woods 44,000.00 

Fiesta Dr ive 60,000.00 

Receivable (Corp) 

Personal Property 

Joint Savings 

Eastman Kodak 

Net Equi ty in 
Derferprice, Inc. 
(R-285-286) 

Credi t  Union 

Money Market 

IRA Account 

Appellee's con- 
t r i bu t ion  to ret i re-  
ment* 

38,000.00 
(2nd Note 
17,100.00 

(const. 
loan) 

None 

None 

$80,100.75 

5,333.33 

None 

None 

7,519.06 

4,690.00 

2,000.00 

None 

None 

1,000.00 

5,000.00 

880.00 

5,310.97 

None 

None 

None 

*Assuming for  purposes o f  argument only, that  Appellee's 

contr ibut ion to  his retirement is  an asset. 
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On Appeal (Di f fenderfer  vs. Dif fenderfer, 456 So.2d 

1214 (Fla. 1st DCA 1984)). the Dis t r ic t  Cour t  affirmed 

port ions o f  the  t r i a l  court 's Judgment; reversed the  t r ia l  

court 's  fa i lure to  award permanent periodic alimony; d i rected 

the  t r ia l  cour t  to  reconsider the  award o f  rehabi l i tat ive 

alimony and t he  award o f  a special equ i ty  in the beach 

property;  and cer t i f ied the  following two questions as being 

o f  great  publ ic  importance: 

Do Conner v .  Conner, and Kuv in  v. Kuvin, l imit 
the  scope o f  appellate review enunciated in Canakaris 
v.  Canakaris, 382 So.2d 1197 (Fla. 1980)? 

How should a t r i a l  Judge t reat  a spouse's entitlement 
to  retirement benefits in fashioning an equitable dis- 
t r i bu t ion  o f  p roper ty  in dissolution proceedings? 

KEITH J. KINDERMAN, ATI'ORNEY AT LAW, TALLAHASSEE, FLORIDA 
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Do Conner v. Conner, and K u v i n  v. Kuvin,  l imit  t h e  
scope o f  appellate review enunciated in Canakaris v. 
Canakaris, 382 So.2d 1197 (Fla. 1980)? 

In c e r t i f y i n g  th i s  question, t he  D i s t r i c t  C o u r t  

recognized t h a t  it was jo in ing t h e  F o u r t h  D is t r i c t  C o u r t  o f  

Appeal, wh ich  had ce r t i f i ed  the  ident ica l  quest ion in Marcoux 

v. Marcoux, 445 So.2d 711 (Fla. 4th DCA 1984). See 

Di f fender fer  id a t  121 6. 

A f t e r  t h e  decision below was rendered, th i s  C o u r t  

decided Marcoux v. Marcoux, No. 65,078, 10 FLW 120, (Fla. 

1985), and, in so doing, has fully answered t h e  foregoing 

quest ion. 

Th is  Cour t  in Marcoux, and  in i t s  s is ter  case, Walter 

v. Walter, No. 64,641, 10 FLW 118 (Fla. 1985), answered tha t  

quest ion in t h e  negative, a n d  re i terated t h e  standards o f  

judicial  review requ i red  by Canakaris v. Canakaris, 382 So.2d 

1197 (Fla. 1980). 

In t h i s  case below, Judge Joanos, in h i s  d issent ing 

opinion, (D i f fender fer ,  456 So. 2d a t  121 8-121 9), appl ied t h e  

Canakaris r u l e  as t o  judicial  rev iew in precisely t h e  manner 

requ i red  by t h i s  C o u r t  in Marcoux and Walter. 

T h u s  app ly ing  t h e  rule, t h e  d issent  below p roper l y  

concluded tha t  t he  Final Judgment in th i s  case should no t  be  

d is turbed.  
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How should a t r ia l  Judge t reat  a spouse's entitlement 
to retirement benefits in fashioning an equitable dis- 
t r i bu t ion  o f  p roper ty  in dissolution proceedings? 

Respondent respectful ly submits that  the proper 

answer t o  that  question is; "The t r i a l  judge should t reat  a 

spouse's entitlement to  retirement benefits in a manner which 

wi l l  do equ i ty  between the  part ies a f ter  g i v ing  due 

consideration to  the  facts in each part icular  case.'' 

Retirement plans come i n  many forms and sizes. Some 

are funded completely b y  the  beneficiary, others par t l y  b y  

t he  beneficiary and pa r t l y  b y  the beneficiary's employer, and 

s t i l l  others are  funded total ly b y  the employer. Some may 

have a readi ly ascertainable cash surrender value. The value 

of others may be subject on ly  to speculation, based upon 

assumptions o f  fact which may o r  may not come to  pass. For 

t he  v e r y  wealthy, a retirement plan may be a h igh ly  

insignif icant matter in an overal l  plan o f  proper ty  d is t r ibut ion 

and support.  For those o f  more modest means, a retirement 

plan may consti tute a major item for  consideration b y  a Cour t  

in formulating a proper plan. 

The disposition o f  the retirement benefits must of 

necessity, depend upon the facts o f  the  indiv idual  case. 

In the case o f  the young professional, not yet  

approaching retirement age, who has put away monies in an 

indiv idual  retirement account, equ i ty  might requ i re  tha t  

account to  be considered the asset o f  that  spouse, to  be 

offset b y  d is t r ibut ion o f  other assets to  a nonworking spouse. 
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In t h e  case o f  t h e  worker ,  who i s  approaching 

ret i rement  age, and  whose pr inc ipa l  (and maybe even sole) 

! asset i s  h i s  expectancy o f  ret i rement  benefits, equ i t y  might  

demand t h a t  those benef i ts  be  considered a source o f  income 

from which  suppor t  t o  t h e  o the r  spouse might  b e  paid. 

Indeed, Respondent submits t h a t  t h e  la t te r  cer t i f ied  

quest ion has in fact, a l ready been addressed by t h i s  C o u r t  in 

Walter, supra, when you  said : 

"While we recognize t h e  s igni f icant  responsib i l i ty  
o f  t h e  d i s t r i c t  cou r t s  t o  review t h e  reasonableness 
o f  d iscret ionary acts o f  t r i a l  cou r t s  in dissolut ion 
proceedings, we must  reject t h e  establishment of 
new ru les o f  law t h a t  would unduly res t r i c t  t h e  
d iscre t ionary  au tho r i t y  o f  t r i a l  judges t o  render  
equitable p r o p e r t y  disposit ions o r  suppor t  and 
alimony awards. See Tronconi  v.  Tronconi,  No. 
63,368 (Fla. Jan. 24, 1985). We re i terate tha t  
[i] n cons ider ing  t h e  appropr ia te  c r i t e r i a  for t h e  

award  o f  t h e  d i f f e ren t  types o f  alimony, it is  
important  t h a t  appellate cour ts  avoid establ ish ing 
in f lex ib le  ru les  t h a t  make t h e  achievement o t  e q u i t y  
between t h e  par t ies  d i f f i cu l t ,  i f no t  impossible." 
Canakaris, 382 So. 2d 1200 (emphasis added) . 'That 
statement ref lects o u r  recogni t ion tha t  t h e  dis- 
c re t ionary  a u t h o r i t y  g ran ted  t r i a l  judges in dissolu- 
t i on  matters i s  necessary because such cases a r e  
no t  susceptible t o  f i xed  patterns. T h e  un ique  
character is t ics o f  t h e  ins tant  case i l lus t ra te  t h e  
reason f l ex ib i l i t y  i s  needed t o  assure equitable 
p r o p e r t y  disposit ions and suppor t  awards." 

(Emphasis in or ig ina l )  

Cer ta in ly  in view o f  t h e  d iverse  na tu re  o f  ret i rement  

plans, and t h e  g rea t l y  d i f f e r i n g  financial circumstances in 

which par t ies  t o  d issolut ion proceedings find themselves, no 

new r u l e  o f  law t h a t  would unduly r e s t r i c t  t h e  d iscre t ionary  

a u t h o r i t y  o f  t r i a l  judges t o  render  equitable p r o p e r t y  

disposit ions o r  suppor t  and alimony awards, should be  now 

made concerning the  d isposi t ion o f  ret i rement  benefi ts.  The 
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t r i a l  judge should be permitted to  t reat  retirement benefits in 

any manner which, under the circumstances of the part icular  

case, wil l do equi ty between the parties. 

As pointed out  b y  Judge Joanas in his dissent below, 

the t r ia l  court  in th is  case, treated the  Husband's entitlement 

in a manner tha t  did equi ty between the  parties, and such 

treatment should not now be disturbed on appeal. 
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CONCLUSION 

A s  Judge Joanos said below: 

"What t he  t r i a l  judge did in t h i s  s i tuat ion 
did not  fa i l  t o  sat isfy t h e  tes t  o f  reasonable- 
ness set f o r t h  above. Viewed in t h e i r  total- 
ity, the  var ious  prov is ions  o f  t h e  f ina l  judgement 
together  w i t h  t h e  st ipu lat ions o f  t h e  par t ies  a d d  
up t o  an  overa l l  disposit ion o f  t h e  assets o f  t h i s  
marr iage wh ich  a re  af f i rmable u n d e r  t h e  Canakaris 
standard. m 
T h e  Judgement o f  t h e  t r ~ a  m g e  s h o  I d  be  affirmed. 

I k 
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