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PRELIMINARY STATEMENT

’ Juan Roberto Melendez will be referred to as "Appellant” in
this brief. The State of Florida will be referred to as the
"Appellee." The Record on Appeal will be referred to by the

letter "R" followed by the appropriate page number.

STATEMENT OF THE CASE

The State accepts Appellant's Statement of the Case as a
substantially accurate account of the proceedings below with such
exceptions or additions as set forth in the Argument portion of

this Brief.



STATEMENT OF THE FACTS

On the evening of September 13, 1983, police officers,
responding to a call from the victim's sister discovered the body
of Delbert Baker (a/k/a Mr. Del). (R 365) The officers
discovered the body in a backroom of the school Mr. Del operated.
Delbert Baker was lying on the floor which was covered with
blood. (R 365) He had a pair of white socks and a pair of
jockey shorts on. The rest of his clothing was not found. (R
369) Mr. Del's throat had been slashed and he had been shot in
the head and shoulders several times.

There was substantial testimony, (R 255, 264) that Mr. Del
normally wore alot of jewelry, including a wrist watch, a gold
link bracelet, four diamond rings, and a diamond pendant. There
was, however, no jewelry found on the body nor was it ever
located. (R 371)

Several months later the Appellant, Juan Melendez, met with
David Luna Falcon and confessed to the killing of Mr. Del. (R
439, 440) Falcon testified at trial that Melendez told him that
he (Melendez) and two other guys had gone to Mr. Del's school.
He left one of the guys, John, in the car and the other guy went
in with him. (R 441) Melendez and his accomplice went inside
where they robbed Mr. Del, cut his throat and shot him. (R 443)
They then cleaned up any fingerprints they may have left, took
the jewelry and the money and proceeded outside to meet the
driver of the car John. (R 444) The accomplice then went to

Delaware to sell the jewelry. (R 444)



This testimony was confirmed by John Berrien, the driver of
the car. (R 295)

Berrien testified that Juan Melendez and George Berrien
asked John to drive them to Auburndale to get their hair done and
pick up some money. (R 305) Melendez had a bulge in the back of
his pants that John suspected was a gun because he knew Melendez
sometimes carried a .38. (R 311) According to John's testimony,
George and Juan got out of the car and said to pick them up in
about a hour and a half to two hours. (R 312) He picked them up
two hours later. When Juan got in the car he had a towel in his
hands with the two ends held together. (R 314) The next day
George asked John to drive him to the train station because he
planned to take a train to Willimington Delaware to check on his
children. Melendez went with them to the train station. (R 320)

Numerous other witnesses were heard substantiating the
State's theory as to the events surrounding the murder. The jury
heard the evidence and found Appellant guilty of first degree
murder and armed robbery. (R 764) Appellant received the death
penalty for the murder conviction and a life sentence for the

armed robbery. (R 803) This appeal followed.



SUMMARY OF THE ARGUMENT

ISSUE I

Appellant was not denied due process by the investigators'
good faith failure to preserve and collect certain noncritical
evidence, as the evidence at trial clearly established that
Melendez was the perpetrator of the crime.

ISSUE II

In the instant case the trial judge found four aggravating
circumstances and no mitigating circumstances. The record
supports the finding of these aggravating circumstances beyond a
reasonable doubt.

Appellant also questions the propriety of the instructions
given to the jury regarding aggravating circumstances. Appellant
claims that it was error for the trial court to only read the
list of aggravating circumstances to the jury without defining or
illustrating the technical meaning of any of the words. However,
as Appellant did not raise this issue at trial he has
procedurally defaulted the right to raise this issue on appeal.
ISSUE III

There was no absolute necessity to declare a mistrial in the
instant case because the testimony of Jim Reagan was not relevant
to the issue at hand and because the essence of his testimony was
presented to the jury by way of stipulation.

ISSUE IV

Appellant failed to object to the jury verdict form,

therefore, he is precluded on appeal from questioning the

validity



of sentencing for both first degree murder and armed robbery.
Further, it is well settled that when Appellant is indicted

for premeditated murder, the jury was instructed on premeditated

murder and the evidence supports a conviction of premeditated

murder, it is not error to convict and sentence for both.



ISSUE I
WHETHER APPELLANT WAS DENIED DUE PROCESS BY
THE INVESTIGATORS' FAILURE TO PRESERVE AND
COLLECT CERTAIN NONCRITICAL EVIDENCE.
It is the contention of Appellant Melendez that certain
evidence that was discovered during the course of the instant
homicide investigation was negligently handled and, therefore,

was not available for his defense. Melendez alleges that it "is
fundamentally unfair, and a violation of due process to allow the
negligent disposal or failure to recover, of critical evidence."

(Brief of Appellant pg. 14)

To support this position, Appellant relies on Armstrong v.

Collier, 536 F.2d 72 (5th Cir. 1978) and Johnston v. Pittman, 731

F.2d 1231 (5th Cir. 1984).

In these cases, the Fifth Circuit adopted a three-prong test
for determining whether to excuse the State for failing to
preserve evidence. The three factors to be reviewed include:

1) The State's bad faith or negligence,

2) The importance of the evidence

3) The other evidence of guilt adduced at trial.

This test has not been expressly adopted by Florida Courts. Cf.

Johnson v. Bentley, 457 So.2d 507 (Fla. 2d DCA 1984); State v.

Sobel, 363 So.2d 324 (Fla. 1978). Nevertheless, each of these
factors are used by Florida courts in determining if a defendant

has been prejudiced.



1) Bad faith:

"Lack of knowledge resulting from bad faith
would not relieve the State of its duty to
disclose to the defense material that is
otherwise unavailable to the defense."

State v. Counce,
392 So.2d 1029 (Fla. 4th DCA 1981)

2) The importance of the evidence:

"It would be fundaméntally unfair, as well as
a violation of rule 3.220, to allow the state
to negligently dispose of critical evidence.™

State v. Ritter,
448 So.2d 512 (Fla. 5th DCA 1984)

3) The sufficiency of other evidence adduced at trial.

"Because Counts I and II could have been
proven without establishing the nature of the
substance involved in the transaction, we

think the trial court erred in dismissing
these counts."

State v. Ritter, supra.

Thus, while never having expressly adopted the test used in
federal courts, the same criteria is relied on by Florida courts.
In the instant case, a review of these factors would most

logically start with the second prong - the importance of the

evidence - in light of the extensive list of allegedly mishandled

evidence.

The evidence Appellant complains of having been lost,
destroyed or not recovered consists of:

1) Blood sample taken from the scene.

2) Stain on the victim's car seat.



3)
4)
5)
6)

7)

Vernon James' shoes

David Falcon's gun.

The shoes found beside the body.

The hunting knife found in a drawer in the beauty shop
office.

Harold Landrum's shoes.

For the purpose of clarification each of these items will be

addressed individually.

1. The Blood Sample

The blood sample to which Appellant refers was collected

from the scene and never tested. (R 397) Sergeant John Knapp of

the Auburndale Police Department testified that that sample was

taken from the floor which was covered with the victim's blood.

(R 369)

Even had the blood sample been tested and found to

belong to someone other than the defendant or the victim it would

not have been sufficient to override the overwhelming evidence

against Melendez because it was never a theory of the prosecution

that Melendez was the only one present during the incident.

2. The Stain on the Victim's Car Seat

Sergeant John Knapp also testified that a white substance or

wetness was found on the seat of the victim's car. (R 388) It

was not tested because the condition in which the victim was

found led to no conclusion other than that the victim was killed

in the room where he was found. There was nothing to indicate

that the murder was committed elsewhere and the body transported.

3. Vernon James' shoes

Detective Jerry Richardson, of the Auburndale Police






















































