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PRELIMINARY STATEMENT 

References to the Record on Appeal will be made by the 

designation (R-XX), with the XX representing the page of the 

record cited as numbered by the Clerk of the Court. 

iii 



POINTS ON APPEAL 

POINT I 

IF A LAW ENFORCEMENT AGENCY IS GROSSLY NEGLIGENT IN THE 
PRESERVATION OF, AND COLLECTION OF EVIDENCE WHICH COULD BE 
EXCULPATORY TO A DEFENDANT, HAS HE BEEN DENIED DUE PROCESS OF 
LAW? 

POINT I1 

IF THE STATE FAILS TO PROVE AGGRAVATING CIRCUMSTANCES BEYOND A 
REASONABLE DOUBT, SHOULD A DEATH SENTENCE BE SET ASIDE? 

POINT I11 

IF A DEFENDANT HAS A POTENTIAL WITNESS WHO COULD GIVE VERY 
DAMAGING TESTIMONY AGAINST THE PROSECUTION'S MAIN WITNESS, AND 
POSSIBLY COULD INDICATE THAT THE STATE'S WITNESS WAS A 
PARTICIPANT IN THE SUBJECT CRIME, IS IT A DENIAL OF DUE PROCESS 
NOT TO DECLARE A MISTRIAL WHEN THE WITNESS REFUSES TO APPEAR? 

POINT IV 

IF A DEFENDANT IS FOUND GUILTY OF FIRST DEGREE MURDER AND ARMED 
ROBBERY, ALL OF WHICH WAS ONE TRANSACTION, IS IT IMPROPER TO 
SENTENCE HIM FOR BOTH OFFENSES? 



STATEMENT OF THE FACTS 

This is a direct appeal of a death sentence imposed by the 

Circuit Court of Polk County, Florida. 

The case arose when the body of a beauty salon operator one 

Delbert Baker, otherwise known as Mr. Del, was discovered in 

his establishment on September 13, 1983 in Auburndale, Polk 

County, Florida (R369). 

There was testimony that Mr. Del was an open homosexual, 

and that he often met with lovers in the shop after hours 

(R383). There was also testimony that a sign-in sheet was kept 

as a log of incoming customers. The police denied recovering 

this sheet, and never produced it (R275, 386). 

The pathologist, Dr. Drake, stated that the victim had had 

his throat cut with a razor and had been shot four (4) times 

(R343-344). He said the shooting was probably subsequent to 

the cutting, although either would cause death (R346, 352). 

The gun shot wounds were not discovered until the autopsy, and 

at least one bullet was delivered to the police (R341, 350). 

Drake placed the time of death at approximately 7:30 P. M., 

plus or minus an hour (R352, 353, 355). Dr. Drake said he went 

to the scene of the crime, and was allowed to use the telephone 

even though the investigation was not complete and the phone 

had not been checked for prints (R354). 



a He was concerned about the footprints on the floor too (R354). 

Dr. Drake also said the victim's condition was consistent with 

homosexual activity, but that he did not check the victim's 

stomach or mouth for sperm (R356, 357). He said the victim 

would probably not have been able to move after being shot 

(R349-350), although the blood covered a large area (R369). 

The victim was dressed in underpants and socks, with a pair of 

white loafertype shoes nearby (R342, 363, 364). The shoes were 

lost, and were not checked for ownership or anything (R391). 

The victim's clothes were never recovered (~369). 

Detective Knapp testified that there were bloody footprints 

leading from the scene out towards the front (~370). A large 

hunting knife with a brown stain was found in a desk drawer, 

a but it was not submitted to a lab nor examined for fingerprints 

(R370, 384, 386, 528). A blood sample that would have come 

from a killer was recovered, but was allowed to putrefy (R391, 

397, 529). 

Several employee-students of the school went to the scene 

the next day, and were allowed inside (R264, 290, 291). 

Sometime later, the police received a call that the victim had 

been shot as well as cut, and the people were told to leave 

(R292, 294). One of the students said that people could come 

to the back door and be admitted if they knocked or blew a car 

horn (R287). 



The victim usually wore a lot of gold jewelry, which was 

not found, and the petty cash fund of about Fifty ($50.00) 

Dollars was missing, although the daily receipts were still 

there (R258, 265, 272, 390). The police therefore assumed that 

a robbery had occurred (R . The daily receipts were 

usually Two Hundred ($200.00) Dollars to Five Hundred ($500.00) 

Dollars (R258). 

Knapp did not check any of the barber-station razors for 

blood stains (R389). He did examine the victim's car and said 

there was a moist substance on the seat, but did not have it 

tested for blood (R388). 

The police developed a lead, one Terry Barber. Barber 

testified for the defense that he had been at the school 

between 5:00 P. M. and 6:30 P. M. on the day of the murder 

(R572). He saw Mr. Del with two (2) males in the back that he 

thought were Vernon James and Bobo (R575). Bobo was later 

identified as Harold Landrum a close friend and partner of 

Vernon James (R647-48). The police questioned James and took 

some clothes and shoes with a tread pattern similar to the 

footprints from him, but returned the items without submitting 

them to a lab and released James (R631). 

Approximately six (6) months later, a David Luna Falcon 

contacted Agent Roper of the Florida Department of Law 



Enforcement and told him that Juan Melendez, Appellant here, 

had confessed to the murder to him in a bar (R440, 468). 

Falcon said that he had been sniffing cocaine and drinking beer 

at the time (R450-51). Falcon said that Melendez told him that 

he and another man had killed and robbed Mr. Del (R440). 

Falcon said Melendez told him that John Berrien had driven 

Melendez and the other man to Mr. Del's (R441). The other man 

had made an appointment for them with the victim (R442). 

Melendez allegedly told Falcon that George had cut the victim's 

throat; and that the victim pleaded for help, he shot the 

victim using a pillow as a silencer (R443, 444, 456). Falcon 

also said Melendez said he went to Mr. Del's to have sex with 

him and rob him (R440, 442). 

Falcon testified, over objection, that he had worked 

undercover for the U. S. Justice Department (R435). He said 

that he sells information to law enforcement, was working for 

the Auburndale Police Department at the time (R455,459). 

Falcon testified that he had himself been convicted of 

homicide (R452), but that he had never had a gun in Polk County 

(R462). 

Falcon denied knowing anything about a shooting incident in 

Auburndale wherein a home was broken into by men alleging they 

were police officers (R539). ~etective Glisson testified that 



such an incident was investigated by him (R561). Glisson said 

that the victims, Mr. and Mrs. Reagan, said that it was David 

Falcon who broke in, that he threatened Mr. Reagan's life, and 

he ultimately shot numerous holes in their car (R531, 534). 

Some of the projectiles were recovered from the car (R533, 

561). Mrs. Reagan signed a waiver of prosecution after being 

told that she could be charged with drug offenses, similarly to 

her husband (R568). Glisson testified that Falcon had been 

responsible for drug charges against Mr. Reagan and that Reagan 

knew Falcon (R567). Glisson said that Falcon was working for 

him, (R5631, but that he did not pressure the Reagan's to drop 

the charges against Falcon (R538, 540), but he did tell Mrs. 

Reagan that Falcon could get out of jail and come back and hurt 

her. Glisson said that he never asked Falcon for his gun 

because the charges were dropped. (R535-36). He also said he 

knew about Falcon's homicide conviction. Glisson had been 

fired from the Polk County Sheriff's Office several years 

before because he improperly terminated an investigation about 

a convicted killer shooting into a car and armed robbery (R565). 

Appellant had received approval from the court to pay the 

costs of having the Reagans return from New England to testify 

in this trial. However, they called the day before they were 

to testify and refused to come to the trial. The State 



• stipulated that if they had testified their testimony would 

have been that Falcon had come to their home and fired shots at 

their car (R557). Appellant asked for a mistrial. 

The State over objection of the defense, called John 

Berrien, the supposed driver of the car that took Appellant to 

the scene. Berrien is a convicted felon (R325). He had been 

charged with first degree murder and spent one hundred six 

(106) days in jail (R328). He was then offered a deal to be 

released from jail and to ultimately be placed on probation if 

he testified against Appellant (R324, Defense Exhibit "9"). 

Berrien said that about the time of the incident, he had 

driven Appellant and a cousin, named George Berrien, to the 

a beauty school. John Berrien said that Appellant wanted to get 

his hair done and get some money. He said Appellant had a 

bulge under his shirt that could have been a gun or a hairbrush 

(R311, 330). Berrien said that he dropped off Appellant and 

George about 4:00 P. M. and picked them up about 5:30 P. M. or 

5:45 P. M. but he did not know if they went into Mr. Del's or 

not (R3330. He said they were not scared, bloody, or excited 

when he picked them up (R334). 

Berrien said that on the way back to Lakeland, Appellant 

and George spoke in Spanish (R316), and that Appellant said he 

would have to pay him later for the ride (R318). 



George Berrien was called as a witness for the defense and 

denied everything, including that he speaks or understands 

Spanish (R667). George was never arrested or charged with any 

crime (R657). George said he told John he should quit lying 

about everything; he said John replied that he would be charged 

with murder again if he changed his statement (R661). 

John Berrien also testified that he drove Appellant and 

George Berrien to the train station the next day. He said that 

Appellant gave George some rings and a gun to sell in Delaware 

(R321). George denied that John carried him to the train, 

although he did take the train to Delaware to see about his 

children there (R658, 665). 

Appellant proffered the testimony of Ed Bigler, Florida 

Department of Law Enforcement ballistics expert, on a 

comparison of the bullets fired into the Reagan's vehicle, and 

the bullets that were recovered from Mr. Del. Bigler stated 

that one set of bullets were steel-jacketed, and the others 

were lead. He, therefore could not say with assurance that the 

bullets were fired from the same gun. He did say that they 

were comparable, and there was nothing to indicate they did not 

come from the same gun. Bigler said if he had the gun to 

test-fire, he could make a definitive judgment (R428-433, 

554). The jury did not hear this testimony. 



Appellant called as witnesses, Dorothy Rivera, Marie 

Graham, Angelo Graham and Ruby Cohen; all of whom testified 

they had seen Falcon with a gun numerous times (R488, 503, 506, 

509). Rivera testified that Appellant was with her from about 

5:00 P. M. on the day of the killing, until the next morning. 

She said she remembered the date because it was her first 

wedding anniversary (R484, 487, 493). 

Rivera, Angelo Graham, and Cohen all testified that Falcon 

had made statements in their presence that he would either get 

Appellant in jail or kill him (R489, 506-07, 510-11). 

Appellant called Vernon James the original suspect in the 

case, as a witness. However, after being warned by the court 

that his testimony might be used against him, he refused to 

testify (R595). James later agreed to testify about the crime, 

provided Roger Mims did not testify against him (R626). 

Appellant then called Roger Mims, Vernon James cellmate. 

Mims was reluctant to testify because James' reputation made 

him fearful for his life (R618-19). Mims stated that James 

told him that he had cut Mr. Dells throat and one of his 

partners had shot Mr. Del. Mims said James told him that 

Melendez and George Berrien had nothing to do with the crime 

(R632-35). Mims said that he had called the State Attorney's 

Office and reported James statement. Agent Roper then came to 



see him about the matter (R636). James told Mims that he and 

Mr. Del were lovers (R639). 

Agent Roper testified that no evidence of the crime was 

found in John Berrien's car (~641). Roper also said that the 

fingerprints of Appellant and both the Berriens were submitted 

to the lab with negative results. Falcon's prints were not 

submitted (R642-43). 

Appellant's counsel asked Roper if James had told him that 

he was present at the crime. the State objected, and the 

objection was sustained, even though the defense argued that it 

would be an admission against penal interest (R643). 



STATEMENT OF THE CASE 

Appellant was named as a co-defendant with John Arther 

Berrien in an indictment for first degree murder and armed 

robbery, filed April 26, 1984 (R2-3). A written plea of Not 

Guilty was filed May 29, 1984 (R4), and a Demand for Discovery 

on July 2, 1984 (R5). 

Appellant filed a Motion To Compel Disclosure of Impeaching 

Information and Inducements To Testify was filed August 13, 

1984 (R7-9). A Motion To Produce Bullets For Laboratory 

Testing was filed August 20, 1984 (R10-16). A Motion To Compel 

Discovery on Sentencing Phase was filed August 22, 1984 (R17). 

A Motion To Produce Firearm for Laboratory Testing and 

Comparison was filed September 12, 1984 (R18-24). 

A jury trial commenced on September 17, 1984, and concluded 

with a verdict of guilty of both counts (R764). During the 

course of the trial, Appellant moved for production of a blood 

sample recovered from the scene of the crime (R223). Appellant 

moved for the production of certain evidence that he had been 

unable to obtain. Specifically requested were clothing items, 

the blood sample, papers and check-in sheets from the scene, 

and all other items gathered during the course of the 

investigation (R225). Both motions were granted (R225, 226). 



Appellant also moved for a mistrial because two (2) of his 

critical witnesses refused to come to the trial from New 

England (R418-421). ~otion was denied (R424). 

Appellant moved for a directed verdict of acquittal 

(R476-480). The motion was denied (R481). 

A stipulation between the State and Appellant was read to 

the jury that if James Reagan were called as a witness he would 

testify that David Falcon entered his home and shot into his 

car (R558). 

Appellant renewed his motion for directed verdict 

(R681-87); it was denied (R688). 

The day after the guilty verdict was returned, the jury 

reconvened to consider the sentence recommendation. A 

recommendation of death was made (R798), and Appellant was 

sentenced to death on the murder conviction and life on the 

robbery conviction (R803). This appeal followed. 



POINT I 

ARGUMENT 

IF A LAW ENFORCEMENT AGENCY IS GROSSLY NEGLIGENT IN THE 
PRESERVATION OF, AND COLLECTION OF EVIDENCE WHICH COULD BE 
EXCULPATORY TO A DEFENDANT, HAS HE BEEN DENIED DUE PROCESS OF 
LAW? 

Yes. This is the sort of situation that is so fundamental 

and common-sensical, that few cases have reached the appellate 

courts on this question. The real problem in this case, is 

that most of the negligence occurred before Appellant was ever 

charged. Had it been otherwise, the law is clear that a new 

trial would be mandated, State v. Herrera, 365 So. 2 399 (Fla. 

3d DCA 1978); Moore v. Illinois, 408 U. S. 786, 794, 92 S. Ct. 

2563, 33 L Ed 2d 706 (1972). 

In the case at hand, the investigation was so ineptly 

handled, that there was virtually no physical evidence to 

examine. If the blood sample from the scene had been 

preserved, if the victim's car seat had been tested, if the 

clothes or shoes of Vernon James had been tested, if David 

Falcon's gun had been taken and tested, if the shoes found 

beside the body had been taken and tested, if the hunting knife 

had been checked for blood traces or fingerprints, if the shoes 

of Harold Landrum had been tested, perhaps some real evidence 




















