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•� 
existing body of law which applied to the Outer Continental 

Shelf, and since the attempt to cede that area to the states 
e 

had failed, the provision of such a body of law was necessary 

for the orderly governance of then-present and future 

activities to be conducted on the Outer Continental Shelf.

• The initial attempt of the 83rd Congress, H.R. 4198, 

83rd Cong., 1st Sess. (1953), applied federal law to the Outer 

Continental Shelf. As with H.R. 4484 of the prior Congress, 
e 

the coastal states were permitted to extend laws and police 

power to the Outer Continental Shelf, but as reported from 

subcommittee the bill provided that state taxation laws shall 
e­

• 

not apply to the Outer Continental Shelf. The full committee 

succumbed to the persuasive abilities of the representatives 

from Louisiana and Texas and amended H.R. 4198 to contain the 

following provision for state taxation: 

• 
"State taxation laws within such area shall 
be limited to severance or production taxes 
and may be levied only be those states which 
apply and administer their conservation laws 
and other State governmental functions in 
said area: Provided further, That the rate 
of such severance or production tax shall 
not be in excess of the rate of said tax 
within State boundaries."

• 99 Congo Rec. at 2569 (1953). 

It is clear that at this stage of the Act's 

development, taxation was only permissible with respect to

• severance or production taxes -- the result of pressure from 

coastal states for an exception to general rule that no state 

e· 
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•� 

• 
taxation would extend to the Outer Continental Shelf. In an 

apparent effort to restore the exact language as it originally 

came out of subcommittee, Rep. Keating of New York offered an 

amendment which included the following language: 

"State taxation laws shall not apply in such

• areas of the Outer Continental Shelf. The 
Secretary shall reimburse the abutting state 
in the amount of the reasonable costs of 
administration of such laws." 

99 Cong. Rec. at 2571 (1953). 
e 

In support of his amendment, Rep. Keating noted that 

the taxes would necessarily reduce amounts paid for federal 

leases, and so would fall indirectly on the United States. Id. 
e­

at 2571. Furthermore, the taxes were more grants than 

reimbursement, because the Navy and the Coast Guard tradition­

•� 
ally policed the area and would most likely continue to do so.� 

The states might incur some out-of-pocket expenses in connection 

with conservation on the Outer Continental Shelf, but these 

expenses could be accounted for and, if reasonable, be directly

• reimbursed. Id. at 2572. The amendment was agreed to and H.R. 

4198 was sent to the Senate where Title III of the bill, 

•� 
containing the Outer Continental Shelf provisions, was dropped.� 

•� 

The remainder of the bill, Titles I and II, was passed and� 

eventually became the Submerged Lands Act. P.L. 83-31, 67 Stat.� 

29, May 22, 1953, 43 U.S.C. §§ 1301-1315.� 
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• 
Even before the Submerged Lands Act was passed, the 

House had incorporated the deleted Title III Outer Continental 

Shelf provisions in a separate bill, H.R. 5134, 83rd Cong., 1st 

Sess. (1953), to amend the Submerged Lands Act. 99 Congo Rec. 

4877 (1953). H.R. 5134 contained the Keating amendment that

• had appeared in H.R. 4198 as well as the provisions extending 

the laws of the abutting states to the Outer Continental Shelf. 

The Senate produced a bill, S. Rep. 1901, 83rd Cong.,

• 1st Sess. (1953), entitled "0u ter Continental Shelf Lands 

Act". It was presented to the Senate in great detail by 

.­ Senator Cordon of Oregon. He described Section 4 of S. 1901 

• 

dealing with the laws applicable to the Outer Continental Shelf 

as lithe heart of the bill legislatively and administratively". 

99 Congo Rec. at 6963 (1953). The laws of abutting states were 

extended to the Outer Continental Shelf as law to be 

administered and enforced by the appropriate officers and 

courts of the United States. The third paragraph of Section 4

• of the Act (set out below) was referred to as self-explanatory. 

lilt is the view of the committee that the adoption as federal 

law of the body of State law of each of the abutting States

• confers upon such State no legal right of any kind or 

• 
character". 99 Congo Rec. 6964 (1953). 

The specific prohibition of state taxation contained 

in H.R. 5134 was not included in S. 1901, but the just-quoted 

remark of Sentor Cordon and the quote below indicate that the 
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e� 

language codified as 43 U.S.C. § 1333(a) (3) was designed to be 

• 
an absolute prohibition of the extension of state tax laws to 

the Outer Continental Shelf. 

"It is the Committee's collective judgment 
that under the terms S. 1901 as reported, 
State taxation laws necessarily are excluded

• from applicability in this area ot exclusive 
Federal jurisdiction not inside the 
boundaries of any state. Paragraph (3) of 
Section 4(a) specifically commands that 

• 
The provisions of this section for 
adoption of the State law as the law of 
the United States shall never be 
interpreted as a basis for claiming any 
interest in or jurisdiction on behalf 
of any state for any purpose over the 
seabed and subsoil of the outer 

e.� Continental Shelf, or the property and 
natural resources thereof or the 
revenues therefrom." (emphasis added). 

S. Rep. No. 411, 83rd Cong., 1st Sess. (1953). 

•� Representatives of the State of Louisiana strongly 

urged an amendment allowing the extension of state boundaries 

onto the Outer Continental Shelf, and hence the power to impose 

• state taxes. Senator Cordon argued strongly against such an 

amendment: "Either the Outer Continental Shelf is territory 

where the sole jurisdiction, control, and right to tax in any 

e form is in the United States, or it is not." 99 Congo Rec. at 

7234. The Louisiana amendment was rejected. Several other 

attempts to amend the Outer Continental Shelf Lands Act to 

• allow the abutting states to participate in the revenues 

therefrom were made by Louisiana and Texas. All were rejected. 

e· 
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• 
Senator Long of Louisiana made a last ditch effort to 

convince the Senate that the adjacent states were entitled to 

some compensation, whether through taxation or sharing a part 

of the revenue. He argued that the services provided Outer 

• 
Continental Shelf workers must be paid for by increasing 

current taxes "if the employers of these workers are subject 

neither to the State's severance tax, property tax, nor tax on 

•� corporate profits". (emphasis added) 99 Congo Rec. at 726l.� 

His argument failed, and the bill went to conference. The bill 

reported out by the conference was substantially the same as S. 

1901 in its application of laws to the Outer Continental 

Shelf. It added, however, the specific prohibition "State 

taxtion laws shall not apply to the outer Continental Shelf." 

That was the form in which the bill became law as the Outer 
e 

• 

Continental Shelf Lands Act. 

Of the two subsections of the OCS Lands Act bill which 

were intended by Congress to dictate that the states shall not 

• 

in any form have any economic interest in the Outer Continental 

Shelf or any revenue therefrom, Section 4 (a) (2) (A) (containing 

the prohibition of state taxation) was language of the House of 

• 

Representatives. Section 4(a) (3), prohibiting any claim of the 

states whatsoever to the Outer Continental Shelf, was language 

of the Senate. The legislative history makes it clear that the 

latter provision (the Senate provision) was intended to 

prohibit state taxation on the Outer Continental Shelf. S. 

e· 
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• 
Rep. No. 411, 83rd Cong., 1st Sess. (1953), supra, p. 20-21. 

It is equally clear that the House of Representatives language 

• 

was inserted into the Act "in a superabundance of caution" and 

was agreed to by the Senate conferees when offered by the House 

conferees. 99 Congo Rec. 10,471-72 (1953). The losing battle 

fought by Texas and Louisiana congressmen for an exception to 

the all-inclusive prohibition on state taxes to allow state 

• severance and production taxes to apply to the Outer 

Continental Shelf, and the defeat of Senator Long's last ditch 

argument for some form of tax compensation for perceived 

economic burdens, conclusively demonstrate that Congress 
e. 

• 

consciously intended that the OCS Lands Act completely prohibit 

any attempt to extend the reach of any tax law of any state to 

the Outer Continental Shelf. 

The history of this prohibition was paralleled and 

confirmed in the courts. The basis for special treatment was 

the nature of the properties involved. The Supreme Court 
e 

articulated this uniqueness in United States v. Louisiana, 339 

U.S. 699, 704 (1950): 

• The marginal sea is a national, not a state 
concern. National interests, national 
responsibilities, national concerns are 
involved. The problems of commerce, 
national defense, relations with other 
powers, war and peace focus there." 

• The teaching of history and precedent, therefore, is 

that income from sales of natural gas on the Outer Continental 

e· 
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• 
Shelf to independent pipeline companies are simply beyond the 

tax reach of Florida or any other states, as are earnings from 

the sale or transfer of crude oil on the Outer Continental 

Shelf. The jurisdictional authority of Florida to tax either 

•� 
sales or transfers has been denied by federal intercession.� 

•� 

whether a third party purchaser acquires the crude oil in a� 

taxable transfer, or whether Shell delivers that crude oil into� 

a pipeline of its own on the platform, the physical activity� 

which takes place on federal sovereign territory is identical. 

Congress and the United States Supreme Court have 

declared unequivocally that federal interests in this 
e. 

• 

international arena bars any state either from increasing the 

burden on these federally-controlled resources or from reducing 

the return from leases. The carefully selected and abundantly 

clear language of Section 1333 (a) (2) (A) specifically denies the 

• 
extension of state taxation, including taxes on revenues, to 

the Outer Continental Shelf. 

Despite federal mandates, the district court held that 

Florida's income tax law can indeed be applied to the income 

derived from activities on the Outer Continental Shelf. It is 
e 

relevant to consider the district court's reasoning, although 

its articulated analysis consists of only four sentences and 

offers scant insight into its reasoning. 18 As noted earlier,• the court's approach to the issue in the first 

e· 
18 9 F.L.W. at 769 
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•� 
instance probably dictated its conclusion. 19 The court merely 

• 
accepted the department's contention that income is not earned 

• 

until a product is sold in the United States. 

The eventuality of sale is a timing mechanism only. 

It relates to the realization of income, a tax concept of 

convenience used to assign income tax measurements to 

respective twelve month periods. See, Eisner v. Macomber, 252 

• U.S. 189 (1920). Realization has nothing whatever to do with 

the source of income production -- a "where" question which is 

determinative in this case because the OCS Lands Act flatly 

prohibits any state from taxing income earned on the Outer 
e. 

• 

Continental Shelf. 

As if the law were not explicit enough, the department 

has taken a position which also ignores its own regulations. 

• 
19The district court's comparison of sales and income 

taxes, which suggests the "logic conclusion" of Shell's 
position, is badly flawed. The court says that Shell's 
position would preclude the imposition of a sales tax on any 
product derived from Outer Continental Shelf wells. That is 
inaccurate. A sales tax is a transaction tax for which 

• consumers bear the direct financial burden. When Saran Wrap (a 
petroleum - based product) is sold in Florida, a taxable 

• 

transaction occurs for which the state may collect its due, 
because the site of the transaction permits a tax levy. 
Whether some of the petroleum in the Saran Wrap was derived 
from crude oil under the sea or extracted from under the ground 
in Texas is immaterial to the levy of a sales tax on the 
transaction taking place in Florida. Florida's sales tax on 
Saran Wrap adds no burden to the cost of extracting undersea 
resources by indirectly increasing Shell's lease payments. A 
state's income tax, however, is vastly different in concept and 
incidence from a sales tax, and does impact the amounts Shell 
will pay for leases to the federal government. 

e· 
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Those regulations prescribe the very tax treatment which Shell 

has here employed, as regards for products which a taxpayer 
e 

• 

sells within the United States but produces in whole or in part 

outside the taxing jurisdiction of Florida. In those 

situations, the department requires an allocation or apport­

ionment of any income derived from such transactions. Fla. 

Admin. Code Rule 12C-1.13 (1) (b) 2b (i i). This regulation sets 

the method of apportioning that income by reference to Treas. 

Reg. § 1.863-3(b), relating to income partly from sources in a 

foreign country. The method directed requires the use of an 

established fair and independent production price where no sales 
e. 

price is available,20 which is precisely what Shell has done 

in computing its excludable income to Florida. Shell utilizes 

fair market value wellhead prices to determine the amounts 
e 

earned from crude oil produced outside the taxing jurisdiction 

of Florida on the Outer Continental Shelt in situations where 

• 
21 

no actual sale has occurred. 

• 
20Treas. Reg. § 1.863-3(b) (2), Example (1). 

• 21It is irrelevant to this principle, of course, that the 
grounding for this regulation was Florida's policy choice not 
to tax income derived from foreign sources. The reasoning 
pertains no less to a tax inhibition imposed by the 
Constitution and federal law. 
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•� 
Conclusion 

• 

• Through the OCS Lands Act, the United States govern­

ment has declared as national policy that no state may extend 

its taxing reach onto the Outer Continental Shelf. In section 

220.05, the Florida Legislature has declared that it has no 

intention of doing what the supremacy clause of the United 

• States Constitution or Congress has expressly forbid. The 

department, however, seeks to tax income earned by Shell on the 

Outer Continental Shelf. Since the taxation of that income is 

absolutely barred, the department's position must be rejected 

and the district court's decision reversed. 

• 
At whatever time income may be deemed realized for 

federal and Florida income tax purposes, if the income is not 

taxable at all then the state may not impose its levy. The 

time at which income is appropriately reportable for tax 

• accounting purposes is irrelevant if the income is itself 

• 

immune from taxation. The district court mistakenly held that 

the advent of selling refined petroleum product -- a timing 

issue -- governs the permissibility of taxing earnings from the 

• 

transfer or sale of un-processed oil and gas in a geographical 

area entirely governed by federal interests. Federal statutory 

and constitutional directives say the state may not tax these 

earnings. Accordingly, the question framed by Shell should be 

answered in the affirmative, and the district court's decision 

•� 
should be quashed.� 
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