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holding an active tort-feasor responsible for his actiohs and the
consequenses thereof. In the Hartford caée, thé dfivef or active
tort-feasor, was primarily liable. In thé Fowler céée, once
again, the driver of active tort-feasof would be primarily
liable, if as in the case at baf, the owhér were to be fdund
without fault.

Contrary td Petitionéf's ééséftion, thé cééé at béf ddeé
not present a situétion of doublé or dverlappihg cd?efage.
CHICAGO is clearly the exceéé liébility insukef of thé owher,
Lacavalla. Metropolitan is cleafly ﬁhé pfiméry liability
insurer of the active tort-feasor, Truemah (APP 20, 21, 48-54).
In cases where more than one insurer's pdlic& proVidés cd?erégé
for a loss, the insufancé cdntraéts éhduld be Eé#iéwed to séé if
the policies address thé Eéhkiﬁg of contribution of oﬁher
idsubers, and, if sd, aé in thé casé ét baf, pridfitieé aﬁdhg ﬁhe

insurers should be decided by reference to the provisions

contained in the policies.

Avis Rent-A-Car System, Inc., 348 So.2d 1149 (Fla. 1977).
The case at bar is readily distinguishable from State

Farm, etc. v, Universal Under. Ins., 365 So.2d 778 (Fla. 1st
DCA 1979). In the State Farm case, each policy contained
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mutually repugnant escape clauseé éﬁd the tfial cdurt, with
agreement of the parties, held that the clauses were not
applicable. Had there been an excess clause, surely the court
would have honored the policy provisions and found as in the case
at bar, no oveflapping coverage and that the active tort-feasor

was primarily liable.

The "sensibility"™ of Hartford Accident and Indemnity
Company - Kell ', sSupra, as argued by Petitioner, will not

stand thé test 6f logic. In thé case at bar, the owner's primary
carrier, Travelers, paid its policy limits and the tfial court
held that the dwnér's éxcess céfﬁiér, CHICAGO, waé the nexﬁ level
of coverage by viftue of being in thé same class, that is
insuring the ownér (APP 20,21).

Suppose both driver and owner had both primary and ékééss
coverages and that we were to attempt to apply the Séme cléés
test advocated by Petitioner. If driver's pfimary carrier paid
its policy limits, drivéf's excess éafrier (éame class) would be
the second lével of cdverage and owner's primary céréier would
become the third level, followed by owner's excess carfier.
Conversely, owner's primary carrier could establish the inverse

order by volunteering to pay its policy limits for settlement.

13



mutually repugnant escape clauses and the trial court, with
agreement of the partiés, held that the cléuses were not
applicable. Had there been an excess clause, surely the court
would have honored the policy provisions and found as in the case
at bar, no overlapping coverage and that the active tort-feasor
was primarily liable.

The "sensibility"™ of Hartford ‘Accident and Indemnity
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stand the tést of logie. In the céSé at bar, the owner's primary
carrier, Travelefé, paid its bolicy limits énd the triél court
held that the owner's excess cafrier, CHICAGO, was the next level
of cdverage by virtue of being in the Same class, that is
insuring the owner (APP 20,21).

Suppose both driver and owner had both primary and excess
coverages and that we were to attémpt to apply the éame class
test advocated by Petitioner. If driver's primary carrier paid
its policy limits, driver's excess caffief (same class) would be
the second level of coverage and owner's primary carrier would
become the third level, followed by owner's excess carrier.
Conversely, owner's primary carrier could establish the inverse

order by volunteering to pay its policy limits for settlement.
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ISSUE IIT
THE FOURTH DISTRICT COURT OF APPEAL HAD
APPELLATE JURISDICTION TO ENTERTAIN
CHICAGO's APPEAL.

Metropolitan once again raises the jurisdictional issue
it has raised many times before, and does so knowing that the
Fourth District Court of Appeal has ignored its argument
previously.

On January 28, 1983, the trial court entered its Final
Summary Judgment establishing the 1layers of coverage involved
herein. (APP 20). The attorneys for Metropolitan and CHICAGO
agreed in writing that CHICAGO's right to appeal the Final
Summary Judgment of January 28, 1983 would be preserved through
settlement negotiations, which CHICAGO was asked to initiate.
(APP 17-19). The corkespondehee between counsel specifically

referred to Lum 's Mut, Cas, v, Formost Insu e Co., 425

So.2d 1158 (Fla. 3rd DCA, 1983), in preserving the cause of
action CHICAGO would have against Metropolitan for indemnity, and
reivew of the determination of layers of coverage.

The initial dismissal of CHICAGO!'s appeal of the Summary
Judgment entered January 28, 1983, had come in April (APP 22-23)
several months before the correspondence addressed between
counsel.

At the hearing on August 23, 1983, after all disputes and

controversies had been settled, the parties appeared to resolve
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housekeeping matters, Having reviewed the transcript (APP
24-42), it is apparent that the Court entered a judgment against
CHICAGO and Travelers only as Metropolitan no longer wished to
insure the preservation of CHICAGO's appellate rights as it had
previously agreed to do. (APP 17). It is further obvious that
after the judgment was entered that a Stipulation and Order of
Dismissal was presented. The Stipulation referred to an amicable
settlement of all matters and things in dispute between the
parties, vice among the parties. Fla. R. Civ. P. 1.210(a) defines
parties as plaintiffs and defendénts. Had the Stipulation been
other than between plaintiffs and defendants it surely would have
been entered into among the parties.

If CHICAGO's appeal should have been taken from the Order
of Dismissal instead of the Final Judgment, the timely notice of
appeal would havé adequately vested jurisdiction. (APP 47).
Further, Fla. R. Civ. P, 1.540(a) authoriies an appellate court
on its own motion to correct an error arising from oversight or
omission,

In order to adequately compensate the Plaintiffs herein
for their injuries, and in order to resolve this dispute

amicably, CHICAGO entered into negotiations and settled all
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matters in dispute with the Plaintiffs on behalf 6f Traveléré,
CHICAGO, and Metropolitan. It has long been the policy of the
courts of this State to promote settlements and the amicable
resolution of disputes between parties, plaintiffs and
defendants. CHICAGO does not believe that the Appellate Court's
earlier Orders of Dismissal (APP 22, 23) should be construed to
force this case to trial in the lower tribunal in order to

preserve CHICAGO'S right to Appellate review.

Transportation, 442 So.2d 996 (Fla. 3rd DCA, 1983), recognizes
that a party should not be forced to trial and final disposition
in order to enable it to preserve its appellate rights, and
supports CHICAGO's arguments regarding the appealability of the
Order of Final Judgment.

The Order of Final Judgment is an appealable final order
of a Jjudgment by defendant who has been aggrieved by the
exoneration of another co-defendant (Metropolitan) through the
trial court's determination of insurance coverage. To hold
otherwise would deny CHICAGO its right to indemnification for its
losses from the entity legally responsible. Pensacola I r e

Fair, Inc., v. Popovich, 389 So.2d 1179 (Fla. 1980).
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ISSUE IV
THE FOURTH DISTRICT COURT OF APPEAL
DID NOT ERR IN GRANTING CHICAGO'S
MOTION FOR ATTORNEYS' FEES.

The Plaintiffs herein were tra?elling undéf Secodd
Amended Complaints which both alleged covefage df Lécaﬁalla
Enterprises, Inc. by Travelers, CHICAGO, and Metfopolitah. (APP
6-7 and 8-10). CHICAGO was quick to crossclaim fof
identification against Metropolitan and its insured, TRUEMAN.
(APP 11-15). The crossclaim alleged and asserted Metropolitan's
coverage of TRUEMAN, CHICAGO's édverage of Lécavalla, Laéévaila's
purely vicarious liability, and CHICAGO's claim for indemhity,
including attorneys' fees and costs. CHICAGO subseqﬁéntly filed
a Motion for Attorneys! Fees with thé qurth DiStrict Couft of
Appeal and that Court properly granted CHICAGO's Motion (APP 5).

In the Motion for Attorneys' Feés by CHICAGO and the
award thereof by the Fourth District Coﬁft of Apbéal, the geheral
rule of indemnity was followed and CHICAGO, as a pért of it$
damages, recovered reasonable attorneys! fées whieh it had beén
compelled to pay as a result of suits by dr aéaihéﬁ it ih
reference to the accident against which it was indemnified by

Metropolitan. Ame

366 So.2d 1273 (Fla. 4th DCA, 1979).

American v. Avis, supra, suggested that the First
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District Court of Appeal be11eved that there were in
indemnification cases two separate types of attorneys' fee3°
those attorneys' fees 1ncurred in defendlng the underlying
lawsuit, and those attorneys' fees incurred in the successful
prosecution of the indemnification action. The Finst Distnict
suggests that the former fees are auandabie, while thé iéttéf ane
not.

The Fourth District Court of Appeal however, in Qiogn_zL
Financial, supra, has held that all attorneys' fees are
recoverable in an indemnlflcation action and spe01fica11y
included indemnification for attorneys’ fees incurred in the
successful prosecution of an indemnification action at the
Appellate level.

Unlike American v. Avis, supra, the case at bar does not
present a question of whether a self—insurer becomes subJect to a
claim based on Section 627.428, Florida Statutes (1977), because
in the case at bar Metropolitan is an admitted insurance company
insuring the driver, TRUEMAN.

By relying on American v. Avis, supra, Metropolitan

appears not to contest the award of attorneys' fees incurred in

the defense and settlement of the underlying lawsuit except to
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the extent that it contends TRUEMAN is an ihsuréd of CHICAGO, and
to the extent that it contends thé awafd bremature.

For the multitude of reasons set forth in ISSUE I of this
Brief, it is patent that TRUEMAN is not aﬁ insured of CHICAGO.
If TRUEMAN were an insured of CHICAGO, then the excéss lahgﬁage
in the CHICAGO policy (APP 54) would control and contrary.to
Metropolitan's earlief aréﬁﬁents Metfdpolitan, Travelers, and
CHICAGO would be in the same class ahd CHICAGO would be the third
or excess layer of covefage. Hartford v. Kellman, supra.

In résponse to Metropolitéh's éontehﬁidﬁ that thé award
of attorneys' fees td CHICAGO was pfémature in that ﬁo
determination had been made that CHICAGO'S inéﬁféd wéé tdtally
without fault as regards the subject acéidéht, CHICAGO asSerts
that the record is clearly without ény evidénce of‘Laéavalla's
fault. Further, no negligence on the baft of the owner,
CHICAGO's insured, Lacavalla, was even alleged by aﬁy df thé
Plaintiffs herein (APP 6-10).

However, if CHICAGO's insured, Lacavallé, was hégligeﬁt,
then contrafy to the prior afgumént of Metropolitan, TRUEMAN and
Lacavalla would be joint tortfeasors, and the driver, TRUEMAN,

and the owner, Lacavalla, would find themselves in the same class
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and the language in CHICAGO's policy would control, making it an
excess or third layéf of insurénce. Allstate v, Fowler, supra.
This situation could not exist, however, because Lacavalla is
only vicariously 1liable and the active tortfeasor, TRUEMAN, is
responsible and thérefdfe liablé to indémnify CHICAGO for all
attorneys! fees incurred in defending and settling the underlying
lawsuit, successfully prosecuting the indemnification action, and
prevailing on the Successful pfosecutioﬁ of the indemnification

action at the appellate level.
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ISSUE V
THE INSURER OF A PARTY WHO IS ONLY
VICARIOUSLY LIABLE TO A THIRD PARTY
FOR DAMAGES IS ENTITLED TO INDEMNITY
FROM AN INSURER OF THE ACTIVE
TORT-FEASUR IN A CASE WHERE THE ACTIVE
TORT-FEASOR'S LIMITS HAVE NOT BEEN
EXHAUSTED IN PAYMENT TO THE INJURED
PARTY.

Under the common law, one who is only technically or
vicariously liable for damages to another, is entitled to
indemnity from the direct or active tort-feasor. Houdaille
Industries, Inc, v. Edwards, supra. There was no fault alleged
or proven against Lacavalla. As Lacavalla was only vicariously,
constructively, derivatively or technically 1liable for the
wrongful acts of Trueman, it would follow that Lacavalla's
insurance company, CHICAGO, was even more removed from the
active, primary tort-feasor, Trueman, not ét fault, and
therefore, entitled to indemnity.

The common law rule is predicated on notions of fairness
that the one who actually causes the damages (Trueman) should be
the one who actually has to pay the damages. Similarily, it
would seem that the insurer of one who is only vicariously,
constructively, derivatively or technically liable, would be
entitled to indemnity from one who insures an active tort-feasor.

Indemnity is the right which inures to one, CHICAGO, who
discharges a duty owed by it to Plaintiffs, but one who

discharges a duty which as between Trueman and CHICAGO, should
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have been discharged by Trueman or his inéuféhce céfﬁief,
Metropolitan. CHICAGO has been obligated td pay pufsdant to thé
negotiations and settlement of claims stemming from thé aétive
negligence or fault of Truéman. By virtué of the diséhéfge of
the duty which should have been discharged by Tkuéméh éﬁd/or
Metropolitan, CHICAGO now has a valid claim fdr indemnity.
Houdaille v. Edwards, supra.

In Allstate v. Fowler, supra the First Distriét Couft of
Appeal held that the proper method for asSeEtiﬁg rééponsibiiitj
among insurers where the insureds are diffeféﬁﬁ éhtiﬁiés, Shdﬁld
be predicated on the common 1aﬁ hulé és Set out ébové. The Fifét
District determined that the controlling principle should be that
if the owner is only vicariously 1iablé becauée of thé dahgerdﬁé
instrumentality doctrine, then his insuféf Shdﬁid be éﬁtitléd to
be subsequent in coverage to the insufer df the negligént dfiver.
Federal Jjurisdisctions have also followed the common law rule 6f
indemnity where one insurer insures ah active tdrt—feasdf and thé
other insurer, insures one who is only vicariously liable.
Pacific FEmployers Ins., Co. v. Hartford Accident and Indeﬁnitz
Co., 228 F.2d 365 (9th Cir. 1955), cert. denied, 352 U.S. 826
(1956).
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The question posed in the case at bar, is not one of
relative degrees of fault which would eliminate any claim for
indemnity between joint tort-feasors, but whether Lacavalla and
CHICAGO were totally without fault. The question must be
answered affirmatively as there was no evidence of fault on the
part of Lacavalla and, in fact, no negligence or fault on
Lacavalla's part was even alleged. It would follow that there
could be no fault proven or alleged against CHICAGO, his
insurance company, and as Lacavalla was only vicariously,
constructively, derivatively or technically 1l1liable for the
wrongful acts of Trueman, it would follow thét CHICAGO would be
even more removed from the active, primary tort-feasor, Trueman.

The common law principle of indemnity should apply to an
insurance company or other person who is without fault, and
discharges or pays an obligation which should have been paid by
an active tort-feasor. The insurer of a party who 1is only
vicariously liable to a third party for damages, is entitled to
indemnity from an insurer of the active tort-feasor in a case
where the active tort-feasor's limits have not been exhausted in

payment to the injured party.
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CONCLUSION

The Fourth District Court of Appeal correctly
accepted the appeal filed therein by CHICAGO, and was
correct in applying common-law indemnity, holding that
one who is only technically or vicariously 1liable for
damages to another, is entitled to indemnification from
the direct or active tort-feasor. The certified question
should be answered in the affirmative, and one insurer
should be entitled to indemnity from another insurer in
cases where the active tort-feasor's limits have not been
exhausted in payment to the Plaintiff. Fufther, this
Court should affirm the Fourth District Court's order,
granting CHICAGO'S motion for attorneys fees, and this
Court, in turn, should award additional attorneys fees to
Respondent, CHICAGO,

RESPECTFULLY SUBMITTED.

FERTIG AND GRAMLING

Attorney for Respondent
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Fort Lauderdale, FL 33316

Phone: (305) 763-5020
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By: //;225;2;4;7”/7;21Af;7
FRANK R. GRAMLING
/als ‘
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