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David Wisenberg wanted to make or wanted to sell it for $2,000.00
Then David walked up to Petitionr and told him not to say any-
thing, as he was going to sell it for $2,000.00. (TR 411)

After Way delivered the drug he remembered two guns
being pointed at his head. He dropped the drug, closed hils eyes
and bent his head down. The remaining packet probably fell be-
tween Petitioner's legs. (TR 413)

Petitioner stated that when he went down to the
Sheriff's Office with his lawyer, he was told that he had to get
back into the confidence of Parker before they could do any type
of drug deal. Petitioner said he discussed going back there
with Robert Daly with his attorney. They agreed Parker would
feel more comfortable with Daly around because he knew Daly a
lbt better than he knew Petitioner. (TR 415)

Petitioner stated that he had never been convicted of
a felony nor a crime involving dishonesty or false statements.
He also stated that he did not know how many grams constituted
an ounce. (TR 419-420)

Wisenberg was the co-defendant, and he testified on
his own behalf. He stated that he worked for Central Lithograph
in Orlando, and he had never been convicted of a crime. Tim
Carter asked if he knew where he could purchase an ounce of
cocalne. David told Carter he didn't know but would check into
it. He found out and got back with him. David stated he spoke
with a fellow by the name of 0'Shaugnessy. Larry called him up
looking for his fiancee, and David just happened to bring the
matter up. He said there was a possibility he might know some-

body who could get the ounce. (TR 423)
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Larry did call David back and told him it was possible.
David said he believed Larry did say they would need to meet
at Dubsdread Country Club. At the time David didn't know who
he was referring to when he said we. Daivd called Carter back.
David told him it was probable, and he said okay, I'1ll get back
with you and he came down to Wisenberg's house shortly after
that. Carter had given McDowell, the confidential informant,
Wisenberg's phone number and McDowell got in touch with Wisen-
berg in order to work out the deal. McDowell called Wisenberg
at least eight times. It took about an hour and a half.
McDowell said he was willing to pay $2,000.00 for the cocaine
and if it would be cheaper for Wisenberg it would have been okay.
He also promised Wisenberg and Tim Carter 2 grams of cocaine for
doing the deal. During the course of one of the phone calls,
Wisenberg made arrangements to meet with McDowell and his
friend at the Woolco Plaza in Orlando. (TR 425-427)

David said he was not dealing in drugs, he was Just
trying to get two beople together. His purpose was a combination
of a favor for Mr. Carter and for 2 grams of cocaine. (TR 428)

David said he had never done anything like this before where

(TR 429) David said he did not know at the time what con-
stituted an ounce of cocaine. At the time of the testimony
they said it was 28 grams, but he had heard one of the officers
say it was 28 3/4. (TR 430)
When David got to Dubsdread he spcke to Larry O'Shaugnessy
who said Petitioner would be along in a few minutes. At that
point in time, he had not had a conversation with Petitioner that

Petitioner or anybody else was involved. He knew O'Shaugnessy.
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night. Petitioner then showed up at Dubsdread. David recalled
himself saying his friend was at Seminole County Krystal's and
he wanted to do it there because he was paranoid about getting
ripped off. (TR 431)

David sald he told Petitioner that he knew the price of
the coke would be between $1,800.00 and $1,900.00. He told
him not to reveal the exact amount because the agents offered
to pay David $2,000.00 or pay Petitioner, whoever had the dope.
They offered to pay $2,000.00. They then got into Mr. Gibson's
car. (TR 433)

David said he told the police officer that night that
Doug was out, that he had to make a couple more deliveries before
he got there, because he just wanted to make himself look bigger
or better. He said it was a lie and he was trying to impress

them. (TR 435)

At the conclusion of his testimony a motion for Judgment
of Acquittal was made and denied. (TR 446)

During the charge conference, which took place following
all the testimony, the Petitioner, requested an instruction that
the jury should be told that one of the elements of‘the offense
of trafficking in cocaine was that the State must prove that
Petitioner had knowledge that he possessed in excess of 28 grams
of‘cocaine.

This instruction was requested initially when the trial
Jjudge gave the jury preliminary instructions before the testimony
began. The instruction was denied by the trial judge. (TR 458-

459) (ST 3-13)
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ISSUE ONE
IS PROOF THAT A DEFENDANT KNOWS THAT THE
WEIGHT OF THE SUBSTANCE POSSESSED EQUALS

28 GRAMS OR MORE ESSENTIAL IN OBTAINING
A CONVICTION UNDER SECTION 893.135(1)(b)?

ARGUMENT

The Petitioner maintains that the trial judge erred in
failing to instruct the jury that the Respondent must prove that
the Petitioner must have knowingly possessed in excess of 28
grams in order to violate Florida Statute 893.135(1((b). The
Petitioner specifically requested the trial judge that he
instruct the jury that the Respondent was required to present
this in their proof, absence of the fact that Petitioner knew he
possessed in excess of 28 grams of cocaine would be a defense.
(TR 458-459/ ST 1-8)
Florida Statute 893.135(1)(b) in its language provides:

" Any person who knowingly sells, delivers or brings

into this state, or who is knowingly 1in actual or

constructive possession of 28 grams or more of cocaine

is guilty of trafficking in cocaine..."
The knowledge or specific intent is certainly an element of
proof of the above cited statute.

In State v. Ryan, 413, So.2d 411 (Fla. 4th DCA 1982), the

Court established that in the prosecution for trafficking in
cocaline, the state was required to prove that the defendant knew
she was trafficking in cocaine, and a showing that she believed
she was trafficking in marijuana would be a defense.

In Patricia Ryan's case, she was charged under the

18.



identical statute the Petitioner was charged with. The State
asserted that the lack of intent or knowledge that the defendant
was trafficking in cocaine and that lack of such intention or
knowledge may not be a defense.

The facts showed that the evidence would tend to prove
that it was the defendant's intention to traffick in marijuana
and her belief was that the contraband would be marijuana instead
of cocaine.

The Court points out that if this was a case of simple
delivery or possession of a controlled substance, under section

893.13 Florida Statutes, State v. Medlin, 273 So.2d 394 (Fla.

1973), would apply and the State would not be required to prove
intent or knowledge, although absence of either would appear to
be a defense for the jury to consider. The Court notes that
this ruling comes from the absence in the statute of the re-
gulirement of a specific intent or guilty knowledge.

The Court points out in the Trafficking Statute,
893.135(1)(b), the word knowingly, is used twice, and the infor-
mation in Ryan, used it twice in tracking the statute. The Court
went on to state that intent and knowledge are elements that
the state must prové and the absence of which can be a defense.

In the case sub judlce, the information in fact tracked
the language of Florida Statute 893.135(1)(b), and thereby used
the word knowingly, twice in its charge. (TR 496)

In Ryran, the state argued that only intent and know-
ledge are required to traffick in a controlled substance and the
specific contraband is immaterial except to said punishment.
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Again, the Fourth District points out, that if 893.13
were involved, the State's argument could better be made because
the offense is described in each sub section as being in the
actual constructive possession of a controlled substance. How-
ever, section 893.135 has five sub sections each of which names
a specific drug which must be possessed to constitute the offense.

The Court went on to state as follows:

" Had the legislature intended for there to be

just one crime with varying penalties according

to the drug involved, it could easily have

followed the.format of §893.13. Instead the

legislature chose to create five different

offenses, giving each a separate‘name, e.g.

"trafficking in cannabis" or trafficking in

cocaine," and in addition required that the

offense be done knowingly." Because the

penalties for trafficking are much more severe

than for simple possession or delivery, 1t is

reasonable to assume that the lawmakers wanted

to limit the crime to those persons who con-

sciously violate the law. To say that an in-

tent and knowledge to commit trafficking in

marijuana will suffice to prove trafficking in

cocaine also flies in face of the fact that a

perscon may believe thét marijuana is harmless

and no moral wrong 1ls committed in dealing with

it although the same person may not be willing

to deal in cocaine or morphline or opium or
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phencyclidine or methagualone because of a moral
belief that these drugs are harmful."

The State of Florida in State v. Ryan, sought to

invoke the discretionary Jjurisduction of the Florida Supreme Court

in State v. Ryan, 421 So.2d 518 (Fla. 1982), and the application

was denied.

There is no question that the current case law estab-
lishes that in a specific intent crime, knowledge or the intent
to violate the criminal statute are essential elements which the

state must prove. See Edward v. State, 302 So.2d 479 (Fla. 3rd

DCA 1974) involving premeditated first degree murder; Graham V.
State, 406 So. 2d 502 (Fla. 3rd DCA 1981); robbery, Rozier v.
State, 402 So.2d 539 (Fla. 5th DCA 1983), burglary, Louis v.
State, 318 So.2d 529 (Fla. 2nd DCA 1975) escape; Sikes V.
State, 351 So.2d 87 (Fla. 2nd DCA 1977), agsgravated battery:

State v. White, 324 So.2d 630 (Fla. 1975), aggravated assault,

Walters v. State, 245 So.2d 907 (Fla. 1lst DCA 1971), forgery.

The Petitioner testified at trial of this cause, that he
had no knowledge of the amount of the substance he delivered
to the undercover agent. As a matter of fact, he was not aware
that there were 28 grams to an ounce until he was told so after
being arrested for the trafficking offense. The Petitioner
attempted to assert the defense of lack of knowledge of the amount
of substance involved and in view of the fact that the trial
judge refused to instruct the Jury that this was an essential
element, the Petitioner was denied the right to present a defense
on his behalf, thus denied due process of law.

It has recently become fashiocnable for police officers
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to disguise themselves in an undercover capacity as drug
dealers. They offer for sale controlled substances iﬁ large
amounts. This has become to be known as a reverse sting oper-
ation. If the rolls had been reversed in the case sub judice,
and the undercover agents had offered to sell to the Petitioner,
any amount of cocaine he wished to purchase, and the Petitioner
decided he would purchase 27 grams of cocaine, the deal being
consumated and the drug agents unbeknowing to the Petitioner,
sold him 29 grams, it could not possibly be said that he know-
ingly Violated the drug trafficking statute by knowingly pur-
chasing in ekcess of 28 grams of cocaine. If he requested to
purchase only 27 grams of cocaine, and he in fact was sole

29 thinking all along he was purchasing 27, how could he be
held to have violated the drug trafficking statute.

The statute explicitly dictates that the element of
knowledge is a specific prerequisite to a conviction for drug
trafficking, and that knowledge must be the intent to knowingly
possess a specific controlled substance, to-wit, cocaine, and
the knowledge as to the specific amount of that substance.
Absent proof of these elements, a conviction cannot be obtained.

Although the Petitioner's position was rejected in

Way v. State, 9 FLW 2401 (Fla. 5th DCA 1984) and Wisenberg v.

State, 9 FLW 1949 (5th DCA 1984), it is interesting to note
that Judge Upchurch in the Wisenbergkcase, supra analyzed the
situation to that of inveolving grand theft wherein the State
need only show that the defendant had the requisite intent to
obtain the property, not that he knew the value was $100.00 or
more.
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The Petitioner argues that this analogy is erroneous
in view of the fact that the crime of gfand theft is divided into
degrees and the monetary amount is an element only és to the type
of punishment imposed.

Nowhere in the Grand Theft Statute is there any
language that the'State be required td prove that a defendant
knowingly stole property valued over $100.00. The Drug Traffick-
ing Statute on the other hand specifically states that a defendant
must knowingly deliver and knowingly possess 28 grams or more.
In view of the stricter penalties imposed under the Drug Traffick-
ing Statute, it is arguable that the State should be held to a
stricter burden of proof as the statute indicates.

Petitioner would reiterate the language of the Fourth

District Court of Appeal in State v. Ryan, supra wherein the

Court stated:

" ... That the lawmakers wanted to limit the crime

to those who consciously violated the law."

There is a rational basis for this argument especially
if you consider the facts of the case present before this Court
and why the statute was instituted. The statute was passed in
order to eliminate drug smuggling business in the state of
Florida and to get to the higher echelon figures of the elicit
drug trafficking industry.

In the case sub judice, we have a 21 year 0ld college
student as the facts showed with absolutely no criminal record
or history of drug dealing in the past, who was not known to
the investigating undercover police officers. All the parties
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involved in the drug transaction were basically yourig adults
between the ages of 18 and 21 all who knew each cther and were
basically doing another friend a favor.

The Petitioner in this case could not even take ad-
vantage of the escape provisions of the drug trafficking statute,
better known as substantial assistance provision of said statute
because of the fact that the Petitioner was ilnexperienced in the
drug trafficking trade and was not able to infiltrate the higher
echelon as the statute anticipated.

The Court's opinion in Way v. State, supra, rejected

Petitioner's argument as being contrary to the legislative intent.
That is not the case. When the statute was passed through the
House of Representatives on April 6, 1979, Representative
Crawford stated as follows: (App. 5)
" Today we have an opportunity, I think, to drop
a bombshell in the middle of the drug smuggling
business?in Florida and the United 3tates today.
One of tﬁe main problems we have had in trying to
tackle the drug smuggling problem in this state is
being able to get the higher echelon figures, where
the finaﬁciers, the main bankrollers of the illicit
drug trafficking in this state. This bill, I think,
gets to ﬁhat problem and I think we'll be successful
in doing it. M
Representative Nuckolls (App 6) stated:

" I sit back today and really say, you know,:
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YAmen, grother,” because I know that Dr. Dave

Lehman,%wherever God bless his soul is, and I

tried about two years ago to get a minimum

mandatory and everybody yells, "it's going to

cost tooimuch money." We kept saying the only

way you'}e going to get to the big pushers, the

people that are really the money people behind

this thing, is do that."

These simple passages from the passing of Florida
Statute 893.135 illustrates the main purpose behind the passage
of the drug trafficking statutes in the state of Florida. As
previously argued by the Petitioner the statute was not designed
for prosecution and imposition of such severe penalties as in
the case sub judice.

The opinion of the Fifth District Court of Appeal in
the Way, supra casé, paves the way for severe enforcement of
abuses and selective prosecutions. By limiting the prosecutions
burden of proof to simply showing that a suspected drug trafficker
possessed or delive&ed in excess of 28 grams without knowledge,
creates the carter blanc situation for the police in the nature
of reverse sting operations. The pdlice can target an individual
who they may dislike for some irresponsible reason and contract
with that individual to sell him 27 grams of cocaine and in
actuality actually deliver 28 grams or more to the defendant.
Under the theory of the Fifth District Court of Appeal's decision
in the Way, case, those facts would therefore constitute a con-
viction for trafficking thereby imposing the severe penalties

provided by said statute. This definitely is not the intent nor
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the purpose of Fl@rida Statute 893.135 and this Honorable Court
should hold the state of Florida to a stricter burden of proof
in requiring the prosecution to prove that a defendant knowingly
trafficked in 28 grams or more of cocaine in order to be con-

victed and subjected to such severe penalties.
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CONCLUSION

It is the Petitioner's position that in view of
the foregoing authorities and legislative intent, the trial
judge committed rqversible error in failing to grant his re-
guested Jury instrhction on the element of knowledge and this
Court should hold that the Petitioner is entitled to a new trial
finding that the pfosecution is reguired to prove that a defendant
knows the weight of the substance possessed equals 28 grams or

more in order to obtain a conviction under 893.135(1)(b).
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