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PREFACE 

Respondents, C I T Y  OF FORT LAUDERDALE and ROBERT 0. 

COX, hereby adopt  t h e  Sta tement  of  Case and Fac t s  a s  s e t  

f o r t h  i n  P e t i t i o n e r ' s  B r i e f ,  except  t o  add a p o i n t  of  

c l a r i f i c a t i o n  regard ing  t h e  ord inances  enac ted  by t h e  

p a r t i e s  p r i o r  t o  t h e  adopt ion of t h e  c h a r t e r  amendments 

which a r e  t h e  s u b j e c t  ma t t e r  of t h i s  a c t i o n .  P r i o r  t o  t h e  

c h a r t e r  amendments Sec t ion  8.04 of t h e  Broward County 

Cha r t e r  provided: 

" . . .any county ordinance i n  c o n f l i c t  
w i t h  a municipal  ordinance s h a l l  n o t  be  
e f f e c t i v e  w i t h i n  t h e  mun ic ipa l i t y  t o  t h e  
e x t e n t  of  such c o n f l i c t  r e g a r d l e s s  of  
whether such municipal  o rd inance  was 
adopted o r  enac ted  be fo re  o r  a f t e r  t h e  
county ord inance . . . "  

[Appendix, Tab I . ]  

P e t i t i o n e r  c o r r e c t l y  s t a t e s  t h a t  Broward County enac ted  an 

Ordinance No. 83-1 i n  1983 r e l a t i n g  t o  handgun management 

and t h a t  i n  response t h e  C i t y  of  F o r t  Lauderdale enac ted  an 

Ordinance No. C-83-16 i n  c o n f l i c t  t he rewi th .  (Br ie f  of 

P e t i t i o n e r  a t  5 )  (Appendix, Tab 2 and Tab 3 ) .  However, it 

needs t o  be noted t h a t  pursuant  t o  Sec t ion  8.04, t h e  Broward 

County Ordinance No. 83-1 was rendered i n e f f e c t i v e  w i t h i n  

t h e  boundar ies  of  t h e  C i t y  of  F o r t  Lauderdale by t h e  F o r t  

Lauderdale ordinance.  



ARGUMENT 

BROWARD COUNTY HAS UNILATERALLY AND 
UNCONSTITUTIONALLY ATTEMPTED TO TRANSFER 
TO ITSELF THE CITY OF FORT LAUDERDALE'S 
GOVERNMENTAL POWER AND FUNCTION RELATING 
TO HANDGUN MANAGEMENT IN VIOLATION OF 
ARTICLE VIII, SECTION 4 OF THE FLORIDA 
CONSTITUTION. 

The Supreme Court has interpreted Article VIII, 

Section 4 of the Florida Constitution to mean that "...a 

transfer of governmental powers requires distinctive 

procedures for the initiation of a transfer, that is, by law 

or by resolution of the governing bodies of each of the 

crovernments af fected. " Sarasota Countv v. Town of Lonaboat 

~ e y ,  355 s0.2d 1197, 1201 (Fla. 1978). Article VIII, 

Section 4 of the Florida Constitution provides: 

54. TRANSFER OF POWERS. By law or by 
resolution of the governing bodies of 
each of the governments affected, any 
function or power of a county, munici- 
pality or special district may be 
transferred to or contracted to be 
performed by another county, munici- 
pality or special district, after 
approval by vote of the electors of the 
transferor and approval by vote of the 
electors of the transferee, or as 
otherwise provided by law. 

In Sarasota County, the Sarasota County Commission 

adopted an ordinance proposing five amendments to the County 

charter which would transfer the responsibilities for 

performing five distinct governmental functions from four 

Sarasota County cities to the county. In each of the five 

proposed amendments it was provided: 



..." The Board of County Commissioners 
s h a l l  have power t o  c a r r y  o u t  and 
en fo rce  t h i s  s e c t i o n  by a p p r o p r i a t e  
o rd inances  which, n o t  wi ths tanding  any 
o t h e r  p r o v i s i o n s  of  t h i s  C h a r t e r ,  s h a l l  
p r e v a i l  over  any municipal  o rd inances  i n  
c o n f l i c t  t he rewi th . "  

The c i t i e s  cha l lenged  t h e  proposed amendments by seek ing  

i n j u n c t i v e  r e l i e f  be fo re  t h e  amendments could be vo ted  on by 

t h e  r e s i d e n t s  of Sa ra so t a  County. The t r i a l  c o u r t  e n t e r e d  a  

permanent i n j u n c t i o n  p r o h i b i t i n g  t h e  referendum on t h e  d u a l  

grounds t h a t  t h e  ord inance  v i o l a t e d  A r t i c l e  V I I I ,  Sec t ion  3 

of t h e  F l o r i d a  C o n s t i t u t i o n  and was u n c o n s t i t u t i o n a l l y  
* 

vague. 

The Supreme Court unanimously a f f i rmed t h e  

d e c i s i o n  on a  d i f f e r e n t  ground than  t h e  two above. I t  he ld  

t h a t  t h e  coun ty ' s  ordinance v i o l a t e d  A r t i c l e  V I I I ,  Sec t ion  4 

of  t h e  F l o r i d a  C o n s t i t u t i o n  s i n c e  it was n o t  i n i t i a t e d  by 

law nor by r e s o l u t i o n  of  a l l  of  t h e  a f f e c t e d  governments. 

I n  t h e  i n s t a n t  c a s e ,  Broward County i s  only one of 

t h e  "governments a f f e c t e d "  by t h e  t r a n s f e r  of  power a s  a  

r e s u l t  of  i t s  c h a r t e r  amendments and subsequent enactment of  

Ordinance No. 84-41 pursuant  t h e r e t o .  (Appendix, Tab 4 and 

Tab 5 ) .  One o f  t h e  o t h e r  "governing bodies"  a f f e c t e d ,  t h e  

Ci ty  of  F o r t  Lauderdale ,  has  n o t  adopted an ordinance o r  

r e s o l u t i o n  p e r m i t t i n g  t h e  t r a n s f e r  of  power r e l a t i n g  t o  

handgun management o r  c o n t r o l .  

* 
The c i t i e s  had, however, a l s o  a s s e r t e d  v i o l a t i o n  of 

A r t i c l e  V I I I ,  Sec t ion  4 i n  t h e i r  i n j u n c t i v e  a c t i o n  i n  t h e  
t r i a l  c o u r t .  



A s  a  ma t t e r  of  r e c o r d ,  t h e  C i t y  Commission o f  t h e  

C i t y  of  F o r t  Lauderdale on February 15 ,  1983, passed an 

ord inance ,  No. C-83-16, i n  response t o  Broward County's  

e a r l i e r  a t t empt  t o  e n a c t  an ordinance invo lv ing  handgun 

c o n t r o l  o r  management. Sec t ion  2 of t h i s  C i t y  of  F o r t  

Lauderdale ordinance s p e c i f i c a l l y  p rov ides :  

That  no requirements  r e l a t i n g  t o  t h e  
a c q u i s i t i o n ,  t r a n s f e r ,  o r  management of 
f i r ea rms  s h a l l  be e f f e c t i v e  w i t h i n  t h e  
C i ty  of  F o r t  Lauderdale o t h e r  t han  those  
imposed by Fede ra l  o r  S t a t e  law o r  by an 
ord inance  o f  t h e  C i t y  o f  F o r t  Lauder- 
d a l e .  S p e c i f i c a l l y ,  Broward County 
Ordinance No. 83-1 and t h e  r e g u l a t i o n s  
e s t a b l i s h e d  the reby ,  s h a l l  n o t  apply 
w i t h i n  t h e  C i ty  of F o r t  Lauderdale.  

[Appendix, Tab 31 

The enactment o f  Ordinance No. C-83-16 r e l a t i n g  t o  

handgun management i s  an e x e r c i s e  of t h e  very  power r e l a t i n g  

t o  handgun management which has  been i n v o l u n t a r i l y  

" t r a n s f e r r e d "  t o  Broward County by i t s  c h a r t e r  amendments 

and subsequent enactment of  Ordinance No. 84-41. P r i o r  t o  

t h e  c h a r t e r  amendments, Sec t ion  8.04 of  t h e  Broward County 

Cha r t e r  provided: 

" . . .any county ordinance i n  c o n f l i c t  
w i t h  a  municipal  ordinance s h a l l  n o t  be 
e f f e c t i v e  w i t h i n  t h e  mun ic ipa l i t y  t o  t h e  
e x t e n t  of  such c o n f l i c t  r e g a r d l e s s  of 
whether such municipal  ordinance was 
adopted o r  enac ted  be fo re  o r  a f t e r  t h e  
County ord inance . . . "  

[Appendix, Tab 11 



Consequently, as noted by the Fourth District Court of 

Appeal, the municipalities retained the "exclusive" power or 

authority to regulate handguns within their boundaries prior 

to the charter amendments and enactment of Ordinance No. 

84-41. (Appendix, Tab 6, p. 2). The municipalities retained 

this power by having an ordinance already in existence or by 

enacting in the future an ordinance in conflict with the 

county's ordinance, just as the City of Fort Lauderdale did 

in 1983. 

One aspect of the power to regulate handguns, by 

enacting an ordinance in conflict with a county ordinance, 

has been referred to as "opting out". For example, under 

Charter Section 8.04 Fort Lauderdale's Ordinance No. C-83-16 

was totally and completely "in conflict with" any Broward 

County ordinance concerning the acquisition, transfer, or 

management of firearms and any Broward County ordinance on 

this governmental control subject could not be effective 

within the municipality. 

But now, pursuant to the charter amendments and 

the subsequent enactment of Ordinance No. 84-41, Fort 

Lauderdale's Ordinance No. C-83-16 has been rendered totally 

ineffective since it relates to the acquisition, transfer, 

and management of firearms and is in conflict with Ordinance 

No. 84-41. Thus, once the charter amendments and ordinance 

became effective the City of Fort Lauderdale's exclusive 

power to regulate handguns was transferred to the 

Petitioner. Petitioner as much as concedes this point at 

the end of its brief. (Brief of Petitioner at 19) It 



should not be overlooked that the power to "prevail", once 

transferred, leaves the door wide open for the County to 

enact further ordinances on the subject whenever "necessary" 

to defeat a future attempted municipal ordinance relating to 

this governmental function. 

Petitioner creatively attempts to argue that it 

can somehow preempt the City's power to regulate handguns 

and negate the full force and effect of Article VIII, 

Section 4, by relying upon totally inapposite case law 

arising under the unique Dade County Home Rule Charter, and 

upon general constitutional and statutory provisions 

Unlike the Broward County Charter, the Dade County 

Home Rule Charter was adopted pursuant to the Dade County 

"Home Rule Amendment" to the Florida Constitution of 1885. 

Art. VIII, Sect. 11. Fla.Const. In 1968 Section 11 was 

incorporated into the 1968 Constitution by Article VIII, 

Section 6 (e) . Article VIII, Section 4, the subject matter 

of this proceeding, also became part of the Florida 

Constitution at that time. Section 6(e) goes on to provide 

that Section 11: 

". . .shall remain in full force and 
effect as to [Dade County], as if this 
article [Article VIII, 1968 
Constitution] had not been adopted ..." 

Therefore, Section 6(e) controls over Section 4 of Article 

VIII and in effect negates the applicability of Section 4 in 

cases where the Dade County "Home Rule Amendment" is appli- 

cable. See Metropolitan Dade County v. City of Miami, 396 



So.2d 144 (Fla. 1980). Furthermore, the cases cited by 

Petitioner cannot possibly support its "preemption" argument 

since Dade County has this unique constitutional authority 

pursuant to Article VIII , Section 6 (e) to control municipal 

functions. See Miami Shores Village v. Cowart, 108 So. 2d 

City of North Miami Beach v. Metropolitan 

Dade County, 317 So.2d 110 (Fla. 3d DCA 1975); and City of 

Hialeah Gardens v. Dade County, So. 2d (Fla. DCA 

1977) . This is in direct contrast to Broward County's lack 

of such constitutional authority and the fact that Article 

VIII, Section 4 controls the instant case. 

Additionally, Petitioner argues that Article VIII, 

Section 1(g) of the Florida Constitution establishes the 

basis for "charter preemption" (Brief of Petitioner at 7). 

Nevertheless, the court in Sarasota County, supra, rejected 

a similar argument by holding: 

" [nlot only are we disinclined to read 
into Section 4 something that is not 
expressly provided, but we are all the 
more reluctant to elevate the general 
provisions of Article VIII, Section l(g) 
to a dominant position over the specific 
provisions of Article VIII, Section 4." 

Despite this holding, Petitioner attempts to lead one to the 

conclusion that Section 166.02 (3) (d) , Fla. Stat. , somehow 

elevates Section 1 (g) to a position of prominence over 

Article VIII, Section 4. (Brief of Petitioner's at 10). 

Respondent submits that a general statutory provision cannot 
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e l e v a t e  a g e n e r a l  c o n s t i t u t i o n a l  p r o v i s i o n  " t o  a dominant 

p o s i t i o n  o v e r  t h e  s p e c i f i c  p r o v i s i o n  of  A r t i c l e  V I I I ,  

S e c t i o n  4 . "  

P e t i t i o n e r  a l s o  re l ies  upon a n o t h e r  s t a t u t o r y  

p r o v i s i o n ,  §125 .86(7) ,  F l a . S t a t . ,  i n  Suppor t  of  i t s  

preempt ion argument.  (B r i e f  o f  P e t i t i o n e r  a t  10-11).  Y e t ,  

it concedes  t h a t  t h e  c o u r t  i n  S a r a s o t a  County s p e c i f i c a l l y  

h e l d  t h a t  t h a t  s e c t i o n  c o u l d  n o t  supe r sede  t h e  p r o c e d u r a l  

r equ i r emen t s  o f  A r t i c l e  V I I I ,  S e c t i o n  4 .  ( B r i e f  o f  

P e t i t i o n e r  a t  11) . The c o u r t  i n  S a r a s o t a  County 

s p e c i f i c a l l y  he ld :  

W e  t h i n k  it c l e a r  from t h e  s p e c i f i c i t y  
o f  t h e  p rocedure  i n  S e c t i o n  4 t h a t  t h e  
"by law" r e f e r e n c e  connotes  t h a t  need 
f o r  a s e p a r a t e  l e g i s l a t i v e  a c t  add re s sed  
t o  a s p e c i f i c  t r a n s f e r ,  i n  t h e  same 
manner t h a t  two o r  more r e s o l u t i o n s  o f  
t h e  a f f e c t e d  governments would a d d r e s s  a 
s p e c i f i c  t r a n s f e r .  S e c t i o n  125.87 ( 7 )  , 
i n  c o n t r a s t ,  does  no more t h a n  p rov ide  
g e n e r a l  a u t h o r i t y  f o r  county  commissions 
t o  e x e r c i s e  p o l i c e  powers. I t  i n  no way 
p r o v i d e s  "by law" t h e  p rocedu re s  
n e c e s s a r y  t o  i n i t i a t e  t h e  t r a n s f e r  of  
governmental  f u n c t i o n s  o r  powers. 

Thus, t h i s  s t a t u t o r y  p r o v i s i o n  canno t  "preempt" o r  nega t e  

t h e  a p p l i c a b i l i t y  o f  A r t i c l e  V I I I ,  S e c t i o n  4 t o  t h i s  c a s e .  

P e t i t i o n e r  a g a i n  a t t e m p t s  t o  n e g a t e  t h e  f u l l  f o r c e  

and e f f e c t  o f  A r t i c l e  V I I I ,  S e c t i o n  4 ,  by c i t i n g  a d e c i s i o n  

r ende red  by t h e  Fou r th  D i s t r i c t  Cour t  o f  Appeal hav ing  

no th ing  t o  do  w i t h  A r t i c l e  V I I I ,  s e c t i o n  4 .  See C i t y  o f  

Coconut Creek v .  Broward Countv Board o f  Countv 



Commissioners, 430 So.2d 959 (Fla. 4th DCA 1983). That case 

cannot be applied to the instant case for several reasons. 

One is that it did not involve a challenge to proposed 

charter amendments. Another is that this court was guided 

by specific statutory provisions concerning the powers of 

municipalities and counties in the areas of land use 

planning and plat approval. See 430 So.2d at 963. In the 

instant case, there are no specific Florida Statutes 

concerning the powers of municipalities and counties in the 

area of handgun management. 

The most important difference between City of 

Coconut Creek and the instant case is that the court in City 

of Coconut Creek did not render its decision based upon 

Article VIII, Section 4 of the Florida Constitution. As a 

matter of fact, that constitutional provision was not cited 

once in the entire opinion and was obviously not raised or 

asserted by the cities. Consequently, Appellee cannot argue 

that City of Coconut Creek controls the issue involving the 

violation of Article VIII, Section 4. 

Petitioner may be confused regarding the court's 

decision in and application of the Sarasota County case 

(Brief of Petitioner at 14) , but the Supreme Court and the 

Fourth District Court of Appeal seem to be in accord as to 

transfers of governmental functions or powers. Petitioner 

attempts to distinguish Sarasota County by arguing that the 

Broward County Charter amendments did not expressly attempt 

to transfer or consolidate a municipal function from the 

city to the county. This may be true if one were to just 



read the amendments and not consider the effect of their 

application. However, the presence or absence of the words 

"transfer" or "consolidate" does not control the 

determination as to whether a transfer has occurred. It is 

the effect of the legislation, and once the charter 

amendments and subsequent ordinance became effective in the 

instant case, the Petitioner's argument fails since their 

effect was to extinguish the City of Fort Lauderdale's 

exclusive governmental power relating to handgun management. 

In addition, the Supreme Court has not "narrowed" 

the holding in Sarasota County as asserted by Petitioner. 

In the cases relied upon by Petitioner to support this 

argument the courts simply held that Sarasota County was not 

applicable since there was - no transfer of power involved in 

either situation. See Miami Dol~hins. Inc. v. Metro~olitan 

Dade County, 394 So.2d 981, 985 (Fla. 1981); City of Palm 

Beach Gardens v. Barnes, 390 So. 2d 1188, 1189 (Fla. 1980). 

The courts in no way held that Article VIII, Section 4 was 

inapplicable because there was less than a complete transfer 

of power involved. (See Opinion of the Fourth District 

Court of Appeal, Appendix, Tab 6, p. 4). 

Sarasota County is applicable to the instant case 

because the charter amendments and Ordinance No. 84-41 have 

completely divested the City of Fort Lauderdale of its 

exclusive power to regulate handguns within its boundaries. 

Theoretically, the City can still enact ordinances relating 

to handgun management, but such ordinances would not be 

worth the paper they would be written on in view of the 



superiority given to the Broward County ordinance by the 

charter amendments and the ability of the Petitioner to 

enact prevailing ordinances in conflict therewith. Fort 

Lauderdalets inability to enforce an ordinance within its 

own city limits establishes that Petitioner has unilaterally 

transferred to itself the City of Fort Lauderdale's power 

relating to handgun management. 

Even assuming, arguendo, that the instant case 

involved only a partial transfer of power Respondents would 

submit that the Fourth District Court of Appeal was correct 

in holding that Sarasota County bars the transfer of 

any municipal powers to the county unless accomplished in 

accord with Article VIII, Section 4 (Appendix, Tab 6, p. 5) 

Accord Fire Control Tax District No. 7 Trail Park v. Palm 

Beach County, 423 So.2d 539 (Fla. 4th DCA 1982). In 

Fire Control, a Special Act, Chapter 63-1747, authorized the 

Palm Beach County Commission to create, establish, and 

abolish fire control districts and to fix boundaries for 

those districts. Pursuant to Chapter 63-1747, the Palm 

Beach County Commission established fire control districts, 

including District No. 7. Subsequently, the Commission 

passed a resolution reducing the boundaries of No. 7 and 

enlarging the boundaries of another district by transferring 

a portion of No. 7's land and the accompanying governmental 

control thereover to the other district. Neither the Board 

of Fire Commissioners for either district nor the voters 

were consulted or accorded their right under Article VIII, 

Section 4 to approve or disapprove such a transfer. 



The court held that Article VIII, Section 4 

applied to that particular situation and that any part of 

Chapter 63-1747 inconsistent with Section 4 was invalid. 

Specifically, the court held invalid that portion allowing 

the Commission to fix the boundaries without a resolution by 

the governing body of the areas to be affected. In other 

words, the "partial transfer" of a portion of District No. 

7's land and its governmental control over same to another 

district was prohibited by Article VIII, Section 4. 



CONCLUSION 

Unlike Dade County, Broward County has no 

constitutional authority to "preempt" municipal powers or 

functions since the Florida Constitution contains no Broward 

County "Home Rule Amendment". Further, the general 

constitutional provisions of Article VIII Sections 1 (c) and 

(g) cannot negate Broward County's constitutional obligation 

to comply with the procedural requirements of Article VIII, 

Section 4 in this case. Therefore, there can be no 

"preemption" by Broward County of the municipal power 

relating to handgun management, but rather, Broward County 

must comply with Article VIII, Section 4. 

Article VIII, Section 4 and the court's decision 

in Sarasota County establish that Article VIII, Section 4 is 

applicable to any transfer of governmental powers or 

functions. This case involves Broward County's unilateral 

transfer of the City of Fort Lauderdalels power relating to 

handgun management in violation of Article VIII, Section 4. 

Respondents respectfully request that the question 

certified by the Fourth District Court of Appeal be answered 

in the affirmative and that the October 10, 1984 opinion of 

the Fourth District Court of Appeal be affirmed. 

Respectfully submitted, 
McCUNE, HIAASEN, CRUM, FERRIS 

& GARDNER, P.A. 
Attorneys for Respondents 
Post Office Box 14636 
Fort Lauderdale, Florida 33302 
(305) 462-2000 
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