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PRELIMINARY STATErnNT 

Pe t i t ioner  was the  Defendant i n  the Criminal Division 

of the Circuit  Court of the Fif teenth Judic ia l  Ci rcu i t ,  i n  and 

f o r  Broward County, Florida and the Appellant i n  the Di s t r i c t  

Court of Appeal, Fourth Di s t r i c t .  Respondent was the Prosecu- 

t ion  and Appellee i n  the lower courts .  

In  the br ie f  the par t ies  w i l l  be referred t o  as  they 

appear before t h i s  Honorable Court. 

STATEMENT OF THE CASE AND FACTS - 

The Respondent accepts the  Pe t i t ioner '  s  statement of 

the case and f a c t s .  



POINT ON APTEAL 

WHETHER, ALTHOUGH THE DECISION OF T I E  
FOURTH DISTRICT COURT OF APPEAL SUB 
JUDICE ACKNOWLEDGES CONFLICT WITH DE- 
CISION OF THE SECOND DISTRICT COURT OF 
APPEAL, ON THE QLTSTION OF WHETHER VE- 
HICULAR HOMICIDE I S  A LESSER INCLUDED 
OFFENSE OF D. W. I .  MANSLAUGHTER, THIS 
COURT SHOULD EXERCISE I T S  DISCRETION 
REGARDING TJHETHER OR NOT TO ACCEPT JU- 
RISDICTIOil? 



THE DECISION OF THE FOURTH DISTRICT COURT 
OF APPEAL SUB J U D I C E  ACKNOWLEDGES CONFLICT 
WITH A D E C I S I O N  OF THE SECOND DISTRICT 
COURT OF APPEAL, ON THE QUESTION OF 
WHETHER VEHICULAR H O M I C I D E  IS A LESSER I N -  
CLUDED OFFENSE OF D. W.  I .  MANSLAUGHTER, AND 
THIS COURT SHOULD EXERCISE ITS DISCRETION 
REGARDING WHETHER OR NOT TO ACCEPT JURIS- 
DICTION. 

The Respondent submits t h a t  t h e  dec is ion  below i s  

based on sound l e g a l  reasoning, and precedent of  t h i s  Court, 

pursuant t o  the  Schedule of  Lesser  Included Offenses promul- 

gated by t h e  F lo r ida  Standard Ju ry  I n s t r u c t i o n s  I n  Criminal 

Cases (1981 e d . ) .  Therefore,  although s a i d  opinion s t a t e s  

t h a t  i t  recognizes i t  t o  be i n  c o n f l i c t  wi th  Mastro v .  S t a t e ,  

448 So. 2d 626 (Fla .  2nd DCA 1984) , t h i s  Court should exe rc i se  

i t s  d i s c r e t i o n  i n  t h e  determination of  whether o r  no t  t o  ac- 

cept j u r i s d i c t i o n .  The Court i n  Mastro, supra,  he ld ,  i n  es- 

sence,  t h a t  t h e  schedule of l e s s e r  included of fenses  was not  

binding,  and f u r t h e r  t h a t  veh icu la r  homicide could not  be a 

Category I l e s s e r  included of fense  o f  D .  W. I .  Manslaughter. 

The Fourth D i s t r i c t  Court of Appeal he ld ,  and c o r r e c t l y  so ,  

t h a t  ". . . veh icu la r  homicide i s  a l e s s e r  included of fense  of 

D. W. I .  manslaughter. . .". (S l ip  op. ) (A 1 ) .  

The opinion below followed t h e  c l e a r  mandate of 

t h i s  Court i n  t h e  F l o r i d a  Standard Ju ry  I n s t r u c t i o n s  i n  C r i m -  

i n a l  Cases, and t h e  Respondent r e s p e c t f u l l y  reques ts  t h a t  

t h i s  Court exe rc i se  i t s  d i s c r e t i o n  i n  the  determination of  

~ ~ h e t h e r  o r  no t  t o  accept j u r i s d i c t i o n  of t h e  case .  



COIJCLUSION 

Based upon the  foregoing argument and a u t h o r i t i e s  

c i t e d  t h e r e i n ,  t h e  Respondent r e s p e c t f u l l y  reques ts  t h a t  t h i s  

Honorable Court exe rc i se  i t s  d i s c r e t i o n  i n  t h e  determination 

of whether o r  n o t  t o  accept j u r i s d i c t i o n  of t h e  cause. 
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