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PRELIMINARY STATEMENT

Petitioner was the Defendant in the Criminal Division
of the Circuit Court of the Fifteenth Judicial Circuit, in and
for Broward County, Florida and the Appellant in the District
Court of Appeal, Fourth District. Respondent was the Prosecu-
tion and Appellee in the lower courts.

In the brief the parties will be referred to as they

appear before this Honorable Court.

STATEMENT OF THE CASE AND FACTS

The Respondent accepts the Petitioner's statement of

the case and facts.



POINT ON APPEAL

WHETHER, ALTHOUGH THE DECISION OF THE
FOURTH DISTRICT COURT OF APPEAL SUB
JUDICE ACKNOWLEDGES CONFLICT WITH A DE-
CISION OF THE SECOND DISTRICT COURT OF
APPEAL, ON THE QUESTION OF WHETHER VE-
HICULAR HOMICIDE IS A LESSER INCLUDED
OFFENSE OF D.W.I. MANSLAUGHTER, THIS
COURT SHOULD EXERCISE ITS DISCRETION
REGARDING WHETHER OR NOT TO ACCEPT JU-
RISDICTION?



ARGUMENT

THE DECISION OF THE FOURTH DISTRICT COURT
OF APPEAL SUB JUDICE ACKNOWLEDGES CONFLICT
WITH A DECISION OF THE SECOND DISTRICT
COURT OF APPEAL, ON THE QUESTION OF
WHETHER VEHICULAR HOMICIDE IS A LESSER IN-
CLUDED OFFENSE OF D.W.I. MANSLAUGHTER, AND
THIS COURT SHOULD EXERCISE ITS DISCRETION
REGARDING WHETHER OR NOT TO ACCEPT JURIS-
DICTION.

The Respondent submits that the decision below is
based on sound legal reasoning, and precedent of this Court,
pursuant to the Schedule of Lesser Included Offenses promul-
gated by the Florida Standard Jury Instructions In Criminal
Cases (1981 ed.). Therefore, although said opinion states

that it recognizes it to be in conflict with Mastro v. State,

448 So.2d 626 (Fla. 2nd DCA 1984), this Court should exercise
its discretion in the determination of whether or not to ac-

cept jurisdiction. The Court in Mastro, supra, held, in es-

sence, that the schedule of lesser included offenses was not
binding, and further that vehicular homicide could not be a
Category I lesser inéluded offense of D.W.I. Manslaughter.
The Fourth District Court of Appeal held, and correctly so,
that '"...vehicular homicide is a lesser included offense of
D.W.I. manslaughter...". (Slip op.)(A 1).

The opinion below followed the clear mandate of
this Court in the Florida Standard Jury Instructions in Crim-
inal Cases, and the Respondent respectfully requests that
this Court exercise its discretion in the determination of

whether or not to accept jurisdiction of the case.



CONCLUSTION

Based upon the foregoing argument and authorities
cited therein, the Respondent respectfully requests that this
Honorable Court exercise its discretion in the determination

of whether or not to accept jurisdiction of the cause.

Respectfully submitted,

JIM SMITH
Attorney General
Tallahassee, Florida 32304

ROBERT L. TEITLER

Assistant Attorney General

111 Georgia Avenue - Suite 204
West Palm Beach, Florida 33401
Telephone (305) 837-5062

Counsel for Respondent

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of
the foregoing Respondent's Brief on Jurisdiction has been
mailed to DOUGLAS N. DUNCAN, ESQUIRE, Foley, Colton & Duncan,

P.A., 406 North Dixie Highway, West Palm Beach, Florida

ity S Dt

Of Counsel

33401-4298.




