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STATEMENT OF THE CASE AND FACTS 

The Appellee, State of Florida, accepts the Appellant's 

statements. 
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ARGUMENT 

IT IS SUGGESTED THAT THIS HONORABLE 
COURT NOT ACCEPT THIS CASE. 

The Appellee is required to establish express and direct 

conflict between decisions of two district courts of appeal or 

a decision of the district court and the Supreme Court on the 

same point of law. F1a.R.App.P. 9.030(a)(2)(A)(iv). 

The Appellant/Petitioner cites Fletcher v. State, 9 FLW 

2149 (Fla. 5th DCA 1984); Mischler v. State, 9 FLW 2205 (Fla. 

4th DCA 1984); Williams v. State, 9 FLW 2533 (Fla. 4th DCA 1984) 

and Callaghan v. State, 10 FLW 8 (Fla. 4th DCA 1985) as author­

ities providing that conflict. 

The decision at bar was published on November 28, 1984. 

Williams v. State, 9 FLW 2533 (Fla. 4th DCA 1984) and Callaghan 

v. State, 10 FLW 8 (Fla. 4th DCA 1985) were decided after this 

case. Thus, while Callaghan and Williams may conflict with our 

case, our case cannot "conflict" with a subsequent decision and 

thus qualify for review. see Barnett v. State, 444 So.2d 967 

(Fla. 1st DCA 1983); (decision on Motion for Rehearing). It is 

suggested, therefore, that we cannot consider these two cases. 

As to the remaining cases. Fletcher did not address the 

same aggravating circumstances considered by the First District 

in the case at bar. Fletcher fell upon a court's improper com­

ment on the defendant's lifestyle (" a regular street prostitute") 

and consideration of the element of "forceful taking" when the 
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defendant had been found not guilty of armed robbery and merely 

guilty of grand theft. 

Similarly, Mischler cited "lack of response," the fact that 

"white collar crimes" (an undefined term) deserved greater pun­

ishment, the financial status of the victim and the defendant's 

fiduciary relationship with the victim. 

While the Petitioner attempts to analogize the rejection 

of those factors to the acceptance of the stated factors in our 

case, the fact remains that abstract analogies cannot provide 

express and direct conflict. 

Fletcher, Mischler, and the case at bar all recognize 

judicial sentencing discretion. 

Discretionary review should not be granted. 
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CONCLUSION 

It is suggested that this Honorable Court not invoke its 

discretionary review powers to review a decision of the First 

District which is not in express or direct conflict with any 

prior decision of this Court or another District Court of appeal. 

Respectfully submitted, 

JIM SMITH 
Attorney General 

MARK C. MENSER . 
Assistant Attorney General 

Department of Legal Affairs 
The Capitol 
Tallahassee, Florida 32301 
(904) 488-0600 

COUNSEL FOR APPELLEE 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the 

foregoing Appellee's Brief on Jurisdiction has been forwarded 

by u.S. Mail to Counsel for Appellant, Ted A. Stokes, Post 

Office Box 84, Milton, Florida 32572, this 30th day of 

January, 1985. 
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