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• PRELIMINARY STATEMENT AND DESIGNATION 

In this brief, the appellant Gulf Power Company will be 

referred to as IIGulf Power. 1I The appellee Gulf Coast Electric 

Cooperative, Inc. will be referred to as lithe Cooperative. 1I The 

appellee Florida Public Service Commission will be referred to 

as lithe Commission ll 
• 

References to the transcript of the hearing held on 

June 8, 1984 will be designated as (Tr. ); and the 

Commission's Orders will be designated as Order No • 

• 
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• STATEMENT OF THE CASE 

On October 18, 1983, the petitioner, Gulf Coast 

Electric Cooperative (hereinafter "the Cooperative") filed its 

petition with the Public Service Commission seeking a 

determination that Gulf Power Company (hereinafter "Gulf Power" 

or "the Company") is prohibited from serving the Leisure Lakes 

Subdivision. On November 4, 1983, Gulf Power filed its 

response, generally denying the allegations of the Cooperative. 

Pursuant to notice issued by the Commission, the parties filed 

prehearing statements on May 21, 1984. The prehearing 

conference was held on May 24, 1984, and a prehearing order was 

issued on June 5, 1984. The hearing was held as scheduled on 

• Friday, June 8, 1984 in Chipley, Florida. On September 10, 

1984, the Commission issued its order awarding the disputed 

territory to the Cooperative. On September 21, 1984, Gulf Power 

Company filed its motion for reconsideration. Oral argument was 

held on November 13, 1984, and the order denying the motion was 

issued on November 20, 1984. On December 14, 1984, Gulf filed 

its notice of appeal • 

•� 
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• STATEMENT OF FACTS 

• 

The Leisure Lakes development consists of approximately 

2,300 acres subdivided into approximately 750 lots. The 

development is located in Washington County, west of Highway 77, 

approximately eight miles due south of Vernon, Florida. Two 

hundred of the lots front on two large fresh water lakes. The 

developer is Mr. Gene Brown, who has also developed similar 

properties in Northwest Florida. Tr. 90-91, 201, (Ex. 1B, 4). 

The developer, and his project manager, Mr. Lee Thompson, 

project a complete sellout of the project within three to five 

years. Tr. 91, 201, 231. The development currently requires 

three phase electric service for operation of the water system 

and will require three phase service to serve the expected 

2.5 MW load in the subdivision. 

Leisure Lakes development is a planned community. It 

has the urban characteristics of paved streets, street lights, 

storm water drainage, underground utilities, protective 

covenants, and security provisions. The developers are 

investing approximately $250,000 in the construction of a lodge 

and tennis facilities, as well as a dedicated boat ramp. These 

facilities are located on the west side of Lake Denise. An 

equestrian area is also planned on the southwest portion of the 

development, with equestrian riding trails throughout the 

subdivision. There will be limited access to the development 

through the use of electronic security devices and ultimately a 

• security guard. Tr. 90-92, 201-202, 210-212 • 
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• constructed solely to provide service to a new customer, that 

entire cost is properly allocated to the estimate of cost to 

provide such service. When, however, as here, a substation or 

other facility provides a solution to operational problems, only 

that portion of the facility used to provide the new service 

should be allocated to it. As Mr. Oerting testified, had the 

Greenhead substation been built solely as the least costly 

alternative to providing backup to Vernon and Sunny Hills, and 

then Leisure Lakes had come along, it would have been proper to 

allocate some cost of the substation to the Leisure Lakes 

development in any cost comparison. Gulf is in no way disputing 

the fact that the proper date for determining the relative cost 

of the utilities to serve is at the time the service is 

• provided. If, however, at the time the service is provided, 

other needs exist for the facilities required, these should be 

taken into account. 

Gulf's allocation methodology was based on that portion 

of the total capacity of the substation actually used and useful 

in serving Leisure Lakes. Using this methodology, the total 

cost for Gulf Power to provide service to Leisure Lakes is 

$87,455, while the cost for the Cooperative is $108,216, 

accepting the $27,000 estimate of service to the subdivision and 

allocating a portion of the substation facilities required by 

the Cooperative to serve the development. Tr. 264-266, Ex. 5, 

Schs. 2 & 3. Using the Cooperative's estimate of $61,000 for 

the Cooperative to provide three phase service to the entrance 

• road, the total cost of the Cooperative would be $132,066. Tr • 
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41, 266. Even if one omits allocation of the substation cost to 
~
 

the estimate of the cost of the Cooperative to serve Leisure 

Lakes, and looks at the entire cost to serve, including 

facilities within the subdivision, it would have cost the 

Cooperative approximately $661,000 as opposed to $687,000 for 

Gulf Power Company. Under either comparison, Gulf Power Company 

has not uneconomically duplicated the facilities of the 

Cooperative. 

In its Order No. 13668, p.3, the Commission found that 

in order to serve the disputed area, Gulf was required to build 

an additional substation. Based on this determination, the 

Commission allocates all of the costs of the substation to Gulf 

Power, finding the total cost to serve to be $200,480. The 

Commission has ignored the unrebutted direct evidence to the 
~ 

contrary. As stated earlier, in order to provide three phase 

service to Leisure Lakes, Gulf could have constructed 

approximately 3.4 miles of distribution line from its existing 

three phase distribution line along Highway 279 at a cost 

approximately equal to the $61 ,000 estimate of to provide 

adequate three phase service to the subdivision. Obviously, 

Gulf was not required to construct the substation. If Gulf's 

only purpose was to provide service to the Leisure Lakes 

development, the only cost effective alternative would have been 

to have built the 3.4 miles of distribution line. 

The Commission further found that "the record is clear 

that Gulf Power built the Greenhead substation to serve Leisure 

~ Lakes and sought to justify its decision later." Order No. 
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• 13668, p.4. Once again, however, the Commission fails to point 

to any evidence in the record to support this conclusion. The 

uncontradicted evidence is totally to the contrary. Gulf Power 

did not specifically plan for the Greenhead substation until the 

opportunity to serve the Leisure Lakes load came along. 

However, the record is replete with testimony regarding the 

Company's determination as early as 1981 that certain actions 

would have to be taken by the Company in the mid-1980's to 

prevent an overload at the Vernon substation and provide backup 

power to the Sunny Hills subdivision. The problem was slated 

for review in mid-1983. Gulf had the funds available in 

miscellaneous plan expenditure accounts for requirements of this 

type. 

• The undisputed evidence is that when the opportunity to 

serve Leisure Lakes came along, Gulf Power Company carefully 

analyzed the various alternatives to providing service to 

Leisure Lakes and the required backup to Vernon and Sunny 

Hills. The result of the Commission's Order is a determination 

that Gulf should have constructed either the additional 15 MVA 

spare bank at Sunny Hills at an estimated cost of $230,000, or 

replaced the existing 5 MVA transformer at Vernon with a 50 MVA 

bank at a total cost of $302,000, plus build the 3.4 miles of 

distribution to the entrance of Leisure Lakes at a cost in 

excess of $60,000 as a cost effective alternative to expending 

approximately $200,000 for the Greenhead substation and related 

facilities. Contrary to the Commission's holding, the evidence 

• reveals that Gulf Power looked carefully at the alternatives 
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• 
available to serve a number of problems and decided on the most 

cost effective. 

The Commission's findings with regard to "comparative 

costs" and "uneconomic duplication" only serve to point out the 

inherent dangers in such a simplistic analysis. One can only 

assume that costs differences so small as to be inconsequential 

will still result in the awarding of the service to the utility 

• 

., 
with the least cost. There exists no basis for a determination 1 

that simply because it costs an investor-owned utility a few 

dollars more to serve a customer than it would a cooperative, 

that service by the investor-owned utility constitutes 

uneconomic duplication. Where service by the investor-owned 

utility does not duplicate existing and inadequate facilities of 

the cooperative and the service is an economic benefit to the 

customers of the utility and the one requesting service, there 

is no uneconomic duplication. This is the case herein. There 

has been no uneconomic duplciation by Gulf and proper 

application of all the statutory criteria dictate that Gulf be 

allowed to continue its service to Leisure Lakes • 

•� 
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• II. GULF POWER COMPANY IS PROVIDING THE LEAST COSTLY, MORE 
RELIABLE AND PREFERRED ELECTRIC SERVICE TO THE LEISURE LAKES 
DEVELOPMENT. 

The Commission concluded that both utilities could 

• 

provide reliable service to the development and that the 

developer had no strong preference for Gulf Power Service. 

Order No. 13668, p.5. Both of these conclusions are unsupported 

in the evidence. The evidence presented by the Cooperative 

regarding its standard for reliability is neither competent, nor 

substantial. The overwhelming weight of the evidence indicates 

that Gulf Power can provide the more reliable service to the 

Leisure Lakes development. It was the conclusion of the 

developer, his project manager and all of the public witnesses 

that Gulf Power Company could provide the more reliable and less 

costly electric service. It is these factors, in addition to 

the fact that Gulf Power is regulated by the Public Service 

Commission, which resulted in the developer of Leisure Lakes, as 

well as those land owners surrounding the development, 

preferring service from Gulf Power Company. 

The outage rate of Gulf Power is 1.2 hours per customer 

per year as opposed to 3.88 hours per customer per year for the 

Cooperative. The Cooperative's outage rate is thus over three 

times the average outage time experienced by Gulf's customers. 

Tr. 99-100, 113. Gulf has experienced no outages whatsoever 

during the past five years on the 115 KV line serving the 

Greenhead substation. Tr. 278. To the contrary, the outage 

rate for the Crystal Lake substation, from which the Cooperative 

• would serve the development was 3.565 hours. Tr. 51. Moreover, 
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• due to the strength of Gulf's system, the voltage swings would 

be much less for Gulf than those of the Cooperative. Tr. 264, 

267, 70-72. Gulf Power's nearest generating plant is located 

only 15 miles from the subdivision, while the Cooperative's is 

located in the state of Alabama. Service by the Cooperative 

would be from a radial feed out of its Crystal Lake substation, 

for a distance of from five to seven miles. Tr. 14-15. Service 

to the development by Gulf Power is provided from 2.4 miles of 

distribution line out of the Greenhead substation. When the 

Greenhead substation is tied to the distribution line on Highway 

279, Gulf would still be able to provide service to Leisure 

Lakes out of either the Vernon or Sunny Hills substation during 

non-peak periods. Tr. 287. 

• Despite these uncontradicted facts, the Commission 

found that since both utilities are within the "industry 

standard" of less than five outage hours per customer per year, 

both can provide adequate service. First, this "industry 

standard" was testified to by Mr. Gordon of the Cooperative as 

the standard required by the Rural Electrification 

Administration for receipt of funds. This is not an "industry 

standard", was not supported as such, and is certainly not the 

standard of Gulf Power Company. This is clearly indicated by 

the fact that Gulf's outage hours are only 31% of those 

experienced on average by the Cooperative. The Commission's 

conclusion that the Cooperative can provide the same degree of 

reliability is unsupported by competent substantial evidence. 

• When more reliable service, and less cost, can be provided to 
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• the customer, it should certainly be available and the 

Commission's denial of that right to the developer constitutes 

an abuse of the Commission's discretion. 

Moreover, as argued above, despite the Commission's 

refusal to consider reliability in the context of the provision 

of underground service within the subdivision, the undisputed 

evidence is that Gulf Power Company can provide, by far, the 

more reliable underground service. It can do so, within its own 

capabilities. These assurances may not be important to the 

Commissioners, but are extremely important to the developer and 

to the ultimate consumers of the electricity within the 

subdivision. 

• 
The Commission is correct in that customer preference 

based solely upon rates is not to be determinative in a 

territorial dispute. When, however, customer preference is 

based, in part, upon reliability factors, it should be given 

serious consideration. Based on the testimony of the developer, 

his project manager, and the public witnesses, the reliability 

of the Cooperative's service in the Leisure Lakes area is 

questionable. Mr. Carter testified that service from the 

Cooperative was not good and that the employees of the 

Cooperative were very disrespectful. Tr. 75. Mr. Syfrett, who 

has lived in the area for 10 to 15 years, has experienced "real 

difficulties" with the service of the Cooperative. He testified 

that even if the Cooperative's rates were cheaper he would still 

prefer Gulf Power because of poor service by the Cooperative.

• Tr. 79, 81. Mr. Sapp testified that he was displeased with the 
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• 
service from the Cooperative and was extremely frustrated by the 

fact that he had no where to complain. Tr. 83-84. 

The developer, Mr. Brown testified that there appeared 

• 

to be a general dissatisfaction with the service provided by the 

Cooperative in the area. It was his opinion that taking into 

account the nature and extent of Gulf Power's generation, 

transmission and distribution system, Gulf Power could provide 

the most reliable service to the lot owners in the subdivision. 

Tr. 203. Mr. Thompson, the project manager, also expressed his 

preference for service from Gulf Power. He testified that it 

was his opinion that Gulf Power could provide the more reliable 

service. He further testified that Mr. Claude Carter~ a Gulf 

Coast Cooperative customer, recommended that Leisure Properties, 

Ltd. not even consider Gulf Coast Electric Cooperative as the 

provider of electric service to the development. Tr. 234. Mr. 

Thompson also expressed a preference for Gulf Power based on the 

fact that Gulf is regulated by the Commission. 

Mr. Brown did testify that he would have no preference 

if shown that the service would be equally reliable and that no 

underground differential would be charged. He at no time, 

however, indicated that he was convinced that the Cooperative 

could provide as reliable service to his subdivision. To the 

contrary, the evidence was that Gulf Power could provide by far 

the more reliable service both to the development as well as 

within. Certainly, the developer would not have intervened in 

the proceeding before the Commission, nor filed his appeal of 

the Commission's decision, were he not extremely concerned about• 
40� 



• the provider of electric service to his development • 

The evidence indicates that Gulf Power can provide the 

more reliable service to the residents of the Leisure Lakes 

• 

development. Service by Gulf Power is strongly preferred by 

both the developer and his project manager. Moreover, the 

undisputed evidence is that those electric customers of the 

Cooperative in the vicinity of the development are dissatisfied 

with the service provided by the Cooperative. The Commission, 

by statute, is charged with seeing that utilities under its 

jurisdiction provide efficient, sufficient, and adequate 

electric service to the customers in a utility's service area. 

§§ 366.041, 366.05, 366.06. The Commission has no authority 

over the Cooperative with regard to service or reliability. 

Certainly, the Commission should give consideration to the 

choices and quality of service available to the residents of 

Leisure Lakes, and give due weight to the preference of the 

developer based upon reliability of service. Its failure to do 

so, constitutes an abuse of discretion and is a departure from 

the essential requirements of the law • 

•� 
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• CONCLUSION 

Gulf Power Company is lawfully and rightfully providing 

electric service to the Leisure Lakes development. Gulf Power 

has the greater capabilities to provide reliable, efficient 

service to the development. The nature of the area in terms of 

growth potential and required service require that such service 

be provided by Gulf Power. Service by Gulf Power is strongly 

preferred by the developer. Gulf Power has not uneconomically 

duplicated the facilities of the Cooperative. Proper 

application of pertinent state and federal laws dictate that the 

Leisure Lakes service be awarded to Gulf Power • 

• 
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• CERTIFICATE OF SERVICE 
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furnished to Gene D. Brown, Esq., Brown & Camper, 800 west 
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Esq., Fletcher Building, 101 East Gaines street, Tallahassee, FL 

32301, by hand delivery and to Clinton E. Foster, Esq., 1610 

il'J£J­
Beck Avenue, Panama City, FL 32504, by U. S. Mail this ~ day 

of March, 1985. 

G.E~ 
Beggs & Lane 

• 
P. O. Box 12950 
Pensacola, Florida 32576 
904/432-2451 
Attorney for Gulf Power Company 
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