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should not still apply now, even though the evidence now 1is
admissible both for impeachment and as substantive evidence if
the prior statement was made under oath and pain of perjury.

The courts well may find prior inconsistent statements suf-
ficient to support a civil judgment, for that may follow from the
lower quantum of proof required in civil cases. See, for
example, Hawthorne v, Davis, 594 S.W. 2nd 844 (1980). But, as in
Orrico, a higher standard may and, Respondent Moore suggests,
clearly should be applied in criminal cases. The Orrico court
cited California v. Green, 399 U.S. 149 (1970), which upheld the
constitutionality of a California statute similar to the Federal
rule, but the Supreme Court there said that such evidence might
violate due process. If there ever could be a factual situation
where that holds true —— i.e., where such evidence does in fact
violate due process and minimal constitutional requirements for
sufficiency of the evidence -- then, Respondent Moore contends,
the facts of the present case certainly must present just such a
case,

The Green decision of the U.S. Supreme Court hinged entirely
on the Confrontation Clause, as it related to a rule rendering
prior inconsistent statements admissible in evidence, and found
it not to be violated so long as the declarant who made the prior
inconsistent statement was on the stand at trial, subject to

cross—examination.
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Indeed, this Court may want to consider, in the very unique
facts of the present case, whether the Confrontation Clause is
nonetheless violated. Respondent Moore suggests it is violated.
He suggests that the facts of this case were not anticipated by
decision in Green,

Consider this unique fact. Mr., Tumblin testified at trial
that he wanted to tell the truth when he was before the grand
jury, but he was too scared to do so, since the police officer
who provided him with the facts and pressured him into giving a
statement against Gene Moore in the first place, also brought him
to the grand jury and gave him a talk in a little room outside
the grand jury room just before he went inside to testify, (TT
326-332) In that factual setting, it is rather clear that
the only reason the State even had the prior inconsistent state-
ment available as substantive evidence at all, is because there
was not opportunity for cross-examination when it was made.
Cross-examination at the time of making of the statement, very
well would have destroyed the State's ability even to procure an
indictment or bring the charges in the first place,

And at trial, the defendant in truth had no real opportunity
to effectively cross-—examine the witness who made the prior
statement. This witness was, practically speaking, treated as
two witnesses: one outside the court and one inside. If, by

effective cross, defense counsel destroys the witness inside the

28



courtroom, he helps the witness outside the courtroom, Nothing
happened or could happen in cross-examination of the witness
inside the courtroom that could prevent the jury from believing,
or that could show the jury why they should not believe, the
witness outside the courtroom. Indeed, what occurred inside the
courtroom at trial was not cross—-examination at all, but, in
every sense of the word, was direct examination. It was not
"confrontation" of the adverse witness.

Even if it were not the law that a prior inconsistent state-
ment cannot serve as the sole substantive basis for proof of an
essential element of the crime, Respondent Moore's conviction in
this case would still have to be reversed for an insufficiency of
the evidence. From another perspective altogether, the convic-
tion of Gene Authur Moore should be reversed for an insufficiency
of the evidence.

In 1light of the witnesses' judicial confession to perjury
for their prior inconsistent statements to the grand jury, the
evidence is insufficient. Logic and law both confirm that a
witness's testimony in a criminal trial can be so contradictory,
so flagrantly contradictory, as to make the testimony entirely
unworthy of belief, to the point that a finding of guilt based on
it violates due process and fundamental fairness. Florida law,
as reflected in 24 Fla, Jur. EVIDENCE AND WITNESSES Section 695,

is:
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Where a party relies on the testimony of a
single witness to prove a given issue, and the
testimony of that witness is contradictory and
conflicting, one version thereof tending to
prove the issue, the other tending to disprove
it, with no explanation of the contradiction
and no other fact or circumstance in the case
tending to show which version of the evidence
is true, no case is made, and the jury should
not be permitted to speculate or guess which
statement of the witness should be accepted.
On the other hand, if, in such a case, the
conflicting and contradictory statements of
the witness are reasonably explained, or if
there are other facts and circumstances in the
case tending to show which story of the wit-
ness is true, and from a fair consideration of
all the facts and circumstances in evidence a
jury could reasonably determine which state-
ment of the witness should be accepted as
true, then the credibility of the witness and
the weight to be given to his testimony are
questions for the jury.

At trial of this case, as noted by the trial judge when he
denied a directed verdict of acquittal, '"the only evidence that
the State can point to to convict the Defendant is the sworn
testimony of (Price) Copen and Tumblin given to the grand jury."
(TT 638)

There was nothing else in the evidence to confirm which
statements were true, which false, Consequently the jury could
not be permitted merely to speculate or guess which statements of
the witnesses should be accepted. It necessarily follows that,
so long as there were no other facts or circumstances in the case
tending to show which version of the evidence 1is true, which

false, the jurors could only speculate., The State makes no

30




claim, in this appeal, that any such additional or supportive
evidence exists.

The case of Rowe v, State, 98 So.2d 613 (Fla. 1924), stands
for the legal principle that a jury's verdict of guilty will not
be disturbed unless the witness's testimony to an essential
element 1is so contradictory and flagrant that it is unworthy of
belief, In Rowe the witness was a young boy who was present, and
injured, 1in an attack in which his father and grandfather had
been viciously killed. He also had been pulled by his hair from
the car by the killers, and told to get away. Immediately after
the murders he was interviewed by a county judge, and described
the murderers, but during that interview he volunteered, without
being asked or the name coming up, that "It wasn't none of the
Rowe boys, I know, because I know them as far as I can see them
walk." At trial he testified it was the Rowe boys who killed his
grandfather and father. This inconsistency in his testimony was
cited by the defendant on appeal as grounds for insufficient
evidence on the issue of identity, since there was nothing other
than the boy's identity testimony at trial on that issue.

The Florida Supreme Court reasoned that fear of the Rowe
boys immediately following the murder certainly accounted for his
denial that they committed the crime immediately following the
offense.

His voluntarily disclaiming that the Rowes

were the perpitrators of the crime, when no
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one accused them, and their names had not even
been mentioned or suggested to him, is corro-
borative of his subsequent testimony implicat-
ing them, rather than a contradiction,

Rowe v. State, id. at 614,

The same principle of law, relating to corroboration, must
be applied here, too, but with a different result, since here
there was a total absence of corroboration.

Rowe was relied on for this same principle of law, and the
principle itself reaffirmed, in Bright v, State, 257 So.2d 612
(Fla. 3rd Dist. 1972), where the court said, again, that "incon-
sistent testimony of a witness is also insufficient for reversal
unless the testimony is such as to be unworthy of belief." Id.,
at 612, (emphasis added)

The present case is, of course, considerably stronger for
reversal on grounds of "unworthiness" of the testimony, since
here, unlike 1in any of the others cited, the same witnesses
already had given judicial confessions against penal interests,
to perjury for their testimony to the grand jury, i.e., for the
very prior inconsistent statements relied on by the State,

Consider this, also. The credibility of a witness may be
impeached by evidence of prior criminal convictions, but the
nature of the convictions used to impeéch them is not even per-
mitted to be disclosed to the jury — except where the conviction

is for perjury, because such a conviction has greater weight

against the credibility of the witness than any other crime,
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Johnson v, State, 361 So.2d 767 (Fla. 3rd Dist. 1977). 1Indeed,
as noted in Ward v, State, 343 So.2d 77 (Fla. 2nd Dist, 1977),
It is interesting to note that prior to

amendment of Section 90.08 by the 1971 Legis-

lature, any person who had been convicted of

perjury was barred from testifying as a wit-

ness in any court proceeding.

Id., at 78.

In light of that history, if Moore's conviction should stand
then we will have gone from total inadmissibility of a convicted
perjurer's testimony at all, and inadmissibility of a prior
inconsistent statement as substantive evidence, to admissibility
of a convicted perjurer's prior inconsistent statement for which
he was convicted of perjury in the first place, as the sole
substantive evidence in support of a murder conviction. Such,
clearly, was not the legislative intent when the controlling
provision of the Evidence Code was enacted. See, United States
ve Orrico, supra. Consequently, Respondent Moore's conviction
must be reversed because the evidence was insufficient under
general rules for passing on the sufficiency of the evidence, and
it also must be reversed under the rule that prior inconsistent
statements cannot serve as the sole substantive evidence of an
essential element of the crime.

If this section of the Evidence Code were interpreted to

uphold Moore's conviction, then it would authorize the conviction

for murder of an accused who has no accusor, with no supporting
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evidence, on grounds that a witness who says the defendant is not
guilty of anything has a poor memory or is a liar or is a con-
fessed and convicted perjurer, even when the witness has been
convicted of perjury for the very same prior inconsistent state-
ment. Such evidence, standing alone, ought not be enough to
support a conviction, Such evidence, standing alone, does not
meet minimal Due Process standards., As a matter of logic and
common sense, it cannot be enough, standing by itself, to support
a conviction,

What all of the proceeding means is that the Fourth District
applied the correct legal standard in finding that prior incon-
sistent statements cannot serve as the sole substantive evidence
of an essential element required to be proved by the State in
trial of a criminal case. It means that the reversal of Respon-
dent Gene Author Moore's conviction for second degree murder,
based on such evidence, must be affirmed.

A fundamental principle of our criminal law is
that the prosecutor must establish beyond a
reasonable doubt the identity of the accused
as perpetrator of the charged offense. When
the State fails to meet its burden of proving
each and every element of the offense charged
beyond a reasonable doubt, the case should not
be submitted to the jury, and a judgment of

acquittal should be granted.

Owen v, State, 432 So.2d 579 (Fla. 2nd Dist.
1983), at 581.
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The State, in its brief on the merits, also contends that
the Fourth District merely substituted its judgment for that of
the jury, and that it passed on the "weight'" rather than the
"sufficiency" of the evidence, contrary to Tibbs v. State 397
So.2d 1120 (Fla. 1981), affirmed, 457 U.S. 31, 102 S.Ct, 2211, 72
L.Ed.2d 652 (1982). Clearly the State is wrong. Clearly, there
is no violation of Tibbs here.

For one thing, Tibbs does recognize that reversal of a
conviction "in the interest of justice" is a viable and indepen-
dent ground for appellate reversal. Tibbs v, State, id., at
1126. The convoluted facts in the instant case warrant reversal
on that grounds, Respondent Moore would respectfully suggest.

For another, the Tibbs case read in its entirety makes it
rather clear that there is a fundamental difference betweem, on
the one hand, an appellate court ruling on the "sufficiency" of
the evidence, (i.e., holding such evidence to be insufficient in
this or any case), and, on the other hand, the court finding that
certain evidence is "technically sufficient” but of inadequate
"weight" in the factual setting of the case under review to
sustain the conviction now under review. In other words, the
appellate courts cannot have it both ways, by finding the
"weight" of the evidence in a particular case insufficient to
support conviction, but sustaining the "sufficiency" of such

evidence to support convictions in other cases.
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Building on the differences between "weight" and "sufficien-
cy" issues which the court attempted to draw in Tibbs, it becomes
rather clear that this case properly involves a question of the
sufficiency of the evidence, not of its weight. . Here it is not
simply a question of whether the "weight" of the particular
evidence 1in this particular case is sufficient to support the
conviction, but, instead, it is a genuine question of the legal
sufficiency of this category of evidence in any and all cases.
Even beyond that, there is a question here of whether the
evidence meets constitutional Due Process standards adequately to
sustain a conviction. In other words, there is even a question
of 1its constitutional sufficiency, as well as one of its legal
sufficiency under applicable rules of evidence.

The Fourth District, following the Orrico precedent, cor-
rectly has held the evidence insufficient to support a convic-
tion, period. If, as the State suggests, the Fourth District
determined the issue by simply giving the evidence a different
weight than did the jury, then the District Court would have done
it on basis of the balance or preponderance of the evidence.
Instead, the Fourth District found that, after all conflicts in
the evidence and all reasonable inferences therefrom have been
resolved in favor of the verdict, there does not exist a suffi-
cient amount of substantial, competent evidence to support the

verdict -- as a matter of law, not as a matter of the weight to
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be accorded any particular evidence. See: Tibbs v. State, id.,
at 1123. There is no conflict with Tibbs in that holding.

Tibbs is no bar to a trial court or appellate court revers-
ing a conviction and discharging a defendant on grounds of insuf-
ficient evidence.

The standard for appellate review of a trial court's denial
of a defendant's motion for judgment of acquittal made pursuant
to Rule 3.380(a), Florida Rules of Criminal Procedure, is whether
the jury might have reasonably concluded from all the evidence
that it excluded every reasonable hypothesis of innocence. Owen
v. State, id.; and, Tsararis v. State, 414 So.2d 1087 (Fla. 2nd
Dist. 1982). The facts surrounding the giving of the recanted
grand jury testimony in this case, do not exclude every reason-
able hypothesis of innocence.,

A motion for judgment of acquittal is evaluated on the basis
of whether the state has presented legally sufficient evidence on
which a jury lawfully can find a verdict of guilty. McKnight v.
State, 341 So.2d 261 (Fla. 3rd Dist. 1977), cert. den. 348 So.2d
953. A motion for judgment of acquittal should be granted if it
is apparent that no legally sufficient evidence has been submit-
ted on which the trier of fact could reach a finding of guilt.
Machado v. State, 363 So.2d 1132 (Fla. 3rd Dist, 1978), cert.
den. 373 So.2d 459; Shifrin v, State, 210 So.2d 18 (Fla. 3rd

Dist, 1968), cert. den. 218 So.2d 161.
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In determining whether the jury could find guilt beyond a
reasonable doubt, the court must apply the special rules concern-
ing circumstantial evidence. This means that the trial judge
must determine whether the jury might reasonably conclude that
the circumstantial evidence excludes every reasonable hypothesis
but that of guilt. Pressley v. State, 395 So.2d 1175 (Fla. 3rd
Dist., 1981), review den, 407 So.2d 1105; Adams v. State, 102
So.2d 47 (Fla. 1st Dist. 1958). In the present case there were
no circumstances that removed or disproved the doubt, referring
to the doubt created by the two identification witnesses
themselves, who both testified their identification testimony
before the grand jury was false, and explained how those

statements came to be made in the first place.
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CONCLUSION

WHEREFORE, based on the foregoing analysis, argument, and
authorities, the Florida Supreme Court should uphold the Fourth
District Court of Appeal in its interpretation of the Florida
Evidence Code, and should answer the certified question in the
negative: A conviction can not be sustained which is based
solely upon recanted grand jury testimony of witnesses who admit
that they perjured themselves when giving the testimony relied
upon to sustain the conviction. There must be corroborative
evidence, which, in conjunction with the recanted grand jury
testimony, proves the truthfulness of the grant jury testimony
beyond a reasonable doubt -~ and the trial jury must be so in-

structed.
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