


The plenary powers of the Board to authorize interstate
branches have clearly been limited by this amendment to the
specific exceptions provided. STANDARD has made no effort to .
prove that it complies with any of the exceptions and neither
of the lower courts so found. The Court of Appeal in its
opinion at page 10 (A-22) was clearly in error when it
stated that the above underlined provision of this amend-
ment did not defer to state law for the regulation of inter-
state branches. That is precisely the effect of exception
(r) (2) above. 1If it did not defer to state law, it most
assuredly prohibited STANDARD from opening a branch in
Florida.

Furthermore, the comments of the Conference Committee
on Banking, Housing and Urban Affairs in reporting favorably
on the Garn-St. Germain Depository Institution Act of 1982
support the DEPARTMENT's position. See the Legislative
History of this Act as enacted by the 97 Congress - Second
Session, reprinted in [1982] U.S. CODE CONG. & AD. NEWS at
3071 where the Committee said:

Section 334 of the bill limits interstate branching
by Federal associations to those which have an asset
composition such that they qualify for the benefits of
the so-called "bad debt deduction” under the Internal
Revenue Code. Furthermore, retention of out-of-State
branches is contingent upon the Bank Board's determina-
tion that total assets attributable to branches in the
foreign State are such that those branches, taken as a
whole (assuming they otherwise would be eligible), qualify
for the bad debt deduction. Federals with existing

interstate branches are grandfathered, and State institu-
tions with interstate branches that convert to Federal
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charters are likewise not forced to give up their out-of-
State facilities. 1In addition, Federals are able to
branch into those States that permit such penetration

by out-of-state thrifts. The provision clarifies that
fact that branches resulting from the extraordinary
powers granted the FSLIC under Section 123 of the bill
are not affected by the Section 334 limitation. Finally,
the section allows the Bank Board to give Federals up to
two years to dispose of illegal branches.

And again at page 3109:

Section 334. Limitation on Branching by Federal
Associations. - This section would limit interstate
branching by Federal associations to those which have
an asset composition such that they qualify for the
benefits of the so-called "bad debt deduction" under
the Internal Revenue Code. Furthermore, retention of
out-of-state branches would be contingent upon the Bank
Board's determination that total assets attributable to
branches in the foreign state are such that those branches,
taken as a whole (assuming they otherwise were eligible),
would qualify for the bad debt deduction. Federals with
existing interstate branches would be grandfathered, and
state institutions with interstate branches that convert
to federal charters would likewise not be forced to give
up their out-of-state facilities. 1In addition, Federals
would be able to branch into those states that permit
such penetration by out-of-state thrifts. The provision
clarifies the fact that branches resulting from the ex-
traordinary powers granted the FSLIC would not be affected
by this limitation. Finally, the section would allow the
Bank Board to give Federals up to two years to dispose of
illegal branches.

From the foregoing, it is clear that there has been no
federal preemption of state law concerning the solicitation and
receipt of funds for deposit. Both the Home Owners Loan Act of
1933 as amended and the Regulations of the Home Loan Bank Board

are entirely silent on this subject. If there is no federal

law or regulation, there can be no conflict and hence no

preemption. Furthermore, if there ever was an all inclusive

26



right of the Board to preempt state law by adopting requlations
to permit interstate branching, that right has been specifica}ly
removed by the Garn-St. Germain Amendments in the Depository -
Institutions Act of 1982. That authority has clearly been
removed by the language that "no association may establish,
retain, or operate a branch outside the State in which the
Association has its home office,... ." This positive

statement by Congress removes any question concerning the
pervasiveness of the Board's powers. The opinion of the Court
of Appeal should be reversed and this cause remanded to the

Circuit Court with instructions to issue the preliminary

injunction.
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ARGUMENT II

The second question presented in this appeal 1is the
effect of the 1980 amendments to what is now Section 658.74
(1) (a), Florida Statutes, on the decision of this Court in

Greater Miami Financial Corporation v. Dickinson 214 So.2d

874 (Fla. 1968).

The factual situation in Greater Miami, supra, is almost

identical to the present K-MART program. The primary differ-
ence being that K-MART acts exclusively on behalf of STANDARD,

whereas in Greater Miami, the broker apparently placed the

funds in various financial institutions depending on the
interest rates available. The case also involved a question
or issue concerning the use of the word "Savings" in the

name under which the Appellant, Greater Miami Financial
Corporation, conducted its business. While this Court ruled
that the use of the word "Savings" in the d/b/a title was pro-
hibited by statute, it held that the Appellant was not soli-
citing or receiving "deposits" since no debtor/creditor rela-
tionship was created. This Court (Justice Thornal) said
"[Tlhe context in which prohibition of deposit solicitation
is placed clearly suggests that it relates to one of several
aspects of the banking business. The prohibition of the con-
duct of other aspects of the banking business, all included

in the same sentence with that relating to deposits, rather
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definitely reveals a legislative intent to deal with deposits
in the orthodox banking connotation as the placing of money
in the hands of a financial institution for safekeeping with
the resultant creation of a debtor-creditor relationship."”

As shown hereafter, the legislative amendments in 1980 elimi-
nated the need for any debtor/creditor relationship from the
statutory prohibition.

At the trial level, Judge Hartwell distinguised this case
on the grounds that K-MART was not a registered securities
dealer or broker under Florida law and granted the Temporary
Restraining Order as to K-MART only. See paragraph 3 of
Judge Hartwells opinion at A-1. Judge Willis, however,
concluded that the activities of K-MART, under the new statute,
were of no greater concern than those of Greater Miami under the
old statute and that K-MART was equally subject to some type
of regulatory control through the FHLBB and STANDARD. See
the Willis opinion at paragraph 12, 13 and 14 (A-10, 11 and 12).
He therefore denied the Motion for Preliminary Injunction.

The Court of Appeal also found Greater Miami controlling

on the basis that there was no debtor/creditor relationship
created between K-MART and its customers. The Court of Appeal
(Judge Zehmer) also found that the statement of this Court in

Greater Miami "that this statute is obviously designed to pre-

vent non-banking institutions from exercising the powers or

performing the functions of banks" and the underlying rational
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of Greater Miami are equally applicable under both statutes.

See Court of Appeal opinion at pages 13, 14 and 15 (A-25, 26
and 27).

It is respectfully submitted that this decision of the
Court of Appeal, if not revised, creates a potentially dan-
gerous situation and one open to fraud and collusion. Dis-
covery process at the trial level revealed that the K-MART
program had collected some $4,000,000 in deposits within a
period of only fifteen days. Boiler-room operators and
other fringe-level promoters will leap at the oppbortunity
to create new and attractive "Ponzi schemes." The Court of
Appeal has in effect said that the sale of "certificates of
deposit” are outside the scope of banking regulations and
every convenience store, gas station or haberdashery is free
to solicit and receive funds for deposit, albeit the depository
is totally unknown, financially unsound and miles away or in
some foreign country.

Judge Willis found comfort in the fact that K-MART may
be subject to regulation of some type through the FHLBB. How-
ever, the Board has not yet seen fit to regulate finders. 1In
recent news articles, the Federal Savings and Loan Insurance
Corporation and the Federal Deposit Insurance Corporation have
expressed concern with brokered deposits and their volatile effect

on savings institutions. While the Corporations have proposed

regulations limiting the insurance on brokered deposits to
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$100,000 from any one broker, these regulations have not, and
may not become effective.

The Court of Appeal in the last paragraph of its opinion
seems to imply that some regulation of X-MART may be available
under the state's securities laws. Appellees point out in
their Answer Brief in the Court of Appeal that the U.S.
Supreme Court has ruled that Certificates of Deposit are not
securities under the definition contained in the Securities
Act of 1933 nor the Securities and Exchange Act of 1934.

Marine Bank v. Weaver, 455 U.S. 551, 102 S.Ct. 1220 (1982).

Ultimately, if this Court follows the Marine Bank decision,

the solicitation and receipt of these huge amounts of deposits
will be totally unregulated and Florida investors will once
again be subject to potentially gigantic fraud.

At the time this Court rendered its decision in Greater

Miami, supra, the applicable statute was Section 659.52(1) (a),

Florida Statutes (1967). That law read, in part, as follows:
(1) No person other than banks shall:
(a) Solicit or receive deposits, issue
certificates of deposit, with or
without provision for interest.
In 1980, as part of a major revision of the financial code

under Florida's sunshine provisions, by Section 97, Laws of

Florida 80-260, effective 7/1/80, this statute was amended and
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renumbered as Section 663.821, Florida Statutes. This latter
statute was then editorially renumbered as Section 658.74,
Florida Statutes by the Statutory Review Commission in 1980.
The current law as amended in 1980 reads, in part, as follows:

(1) (a) No person other than a state bank or a national
bank having its principal place of business in this state
shall, in this state, engage in the business of soliciting
or receiving funds for deposit or of issuing certificates
of deposit or of paying checks; and no person shall esta-
blish or maintain a place of business in this state for
any of the functions, transactions, or purposes mentioned
in this subsection.

The Court of Appeal finds that the time lag between the

decision in Greater Miami, supra, (1968), and the passage of

this amendment in 1980 precluded any assumption that the legis-
lature intended to modify or change the ruling of this Court in

Greater Miami. While the DEPARTMENT acknowledges the reluctanc

of the Court of Appeal to disagree with this Court that the
banking code (past and present) was not intended to apply to
Greater Miami Financial Corporation in that factual situation,
this decision overlooks and is in direct conflict with the
fundamental principal that the legislature is presumed to know
the law, including court interpretations thereof, when it

enacts new or amends existing legislation. Collins Investment

e

Co.

v. Metropolitan Dade County, 164 So.2d 806 (Fla. 1964) at page

In this amendment the legislature used much broader langua
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than previously. The keystone of the Greater Miami decision

was the finding by this Court that the acceptance of funds for
transmittal to a savings association did not create a debtor/
creditor relationship and hence did not violate the proscrip-
tion to "solicit or receive deposits.” In the new amendments
the legislature has changed this language to provide that no
person, other than a bank, shall "engage in the business of
soliciting or receiving funds for deposit.” The Court of
Appeal found no significance in the use of the words "funds
for deposit" yet this is the crux of the amendment. Soliciting
funds is exactly what Greater Miami Financial Corporation was
and what K-Mart is doing. The Legislature must therefore be
presumed to have corrected its prior ommission as determined

by this Court in Greater Miami, supra.

Furthermore, the legislature expanded the statute and
expressly made it applicable to out-of-state banks or financial
institutions. The Court should take note of the economic and
historic changes taking place at the time this omnibus banking

bill was being fashioned by the legislature. State ex rel.

Parker v. Lee, 113 Fla. 40, 151 So. 491 (Fla. 1933). Federal

deregulation was a political catch word. Billions of

dollars had been siphoned from the assets of the nations savings
associations as savers transferred their funds to higher yield-
ing money market accounts. Failures, mergers and consolidations

of the nations financial institutions were increasing rapidly.
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The legislature was therefore justified in attempting to
protect the citizens of this state by preserving the econo-
mic security of the states financial institutions. These
economic pressures and conditions clearly warrant a finding
by this Court of an express legislative intent to restrict
the out-of-state solicitation of funds in Florida.

To hold that the 1980 Amendments had no significant

impact on the decision of this Court in Greater Miami, supra,

is to say that black is white or that an apple is in fact a
pear. It completely ignores the maxim that the legislature
is presumed to know the meaning of the language used and to
have intended what is clearly expressed in the statute.

Florida State Racing Com. v. Bourquardez, 42 So. 87 (Fla. 1949);

Carson v. Miller, 370 So. 24 10 (Fla. 1973). Consequently,

this Court should restrict the language used in Greater Miami,

supra, to the facts of that case or alternatively determine

that is is no longer valid precedent under the current statute.
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CONCLUSIONS

It is respectfully submitted that the legal conclusions
of the Circuit Court and of the Court of Appeal were in error.
Without some conflict between federal and state law there can
be no preemption. As set forth in this brief there are a num-
ber of areas concerning the regulation and control of federally
chartered savings associations which have not been addressed by
either the Home Owner's Loan Act of 1933 as amended or by regu-
lations of the Federal Home Loan Bank Board adopted pursuant to
the authority given the Board under this Act. Finders are not
regulated. Interstate branch offices are prohibited under the
Garn-St. Germaine amendments to the HOLC. Therefore there is
no federal preemption either express or implied. The legislative
amendments to former Section 659.52(1) (a), Florida Statutes in the
omnibus banking bill of 1980 (Section 97, Laws of Florida, 80-260)

must be given effect. The decision of this Court in Greater Miami

is no longer a valid interpretation of Section 658.74 (1) (a),
Florida Statutes. Therefore both Section 665.1001(2) and Section
658.74 (1) (a), Florida Statutes may be enforced in state court
against both STANDARD and K-MART.

The opinion of the Court of Appeal should be reversed and
this matter remanded to the Circuit Court with instructions to
issue a Permanent Injunction as requested in the Petition of the

DEPARTMENT.
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